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SATUBDAY,  ULAY  22,  1920. 

UxiTKu  States  Senate, 
Subcommittee  on  the  Jx  du  iary, 

Washington,  D.  ('. 

The  subcommittee  met,  pursuant  to  call  of  the  chairman,  at 
10.30  o'clock  a.  m.,  in  committee  room,  Capitol,  Senator  George  W. 
Norris  presiding. 

Present :  Senators  Norris  (chainnan)  and  Wakm. 

Present  also,  Senator  Capper.  , ,    ,         ^  , 

There  were  also  present  Mr.  Benjamin  C.  Alarsh,  secretary  and 
director  of  legislation  of  the  Farmers'  National  Council  and  sec- 
retary and  director  of  legislation  of  the  Ail-American  Farmer-Labor 

Cooperative  Commission.  .  t.         t-  j 

Mr.  Nat  T.  Frame,  representing  the  American  Farm  Bureau  t  ed- 

eration. 

Mr.  Charles  A.  Lyman,  secretary  of  the  National  Board  of  Farm 

Organizations. 
Mr.  A.  M.  Loomis,  representing  the  National  Grange. 

STATEXEHT  OF  KK.  NAT  T.  FRAME,  EEFRESEITTIHO  IH£  AMEBI- 

CAN  FARM  BUREAIT  FEDERATION. 

Senator  Nobris.  Mr.  Frame,  we  understand  you  desire  to  be  heard 
first.   Whom  do  you  represent  ?  •  « 

Mr.  Frame.  I  am  here  representing  the  American  Farm  Bureau 
Federation.   Mr.  Gray  Silver  is  their  regular  repres^tative.  _ 

Senator  Nobris.  What  is  that  bureau? 

Mr.  Frame.  It  is  a  federation  of  State  farm  bureaus,  representing 
35  States,  these  State  federations  being  made  up  of  the  county  farm 
bureaus,  the  county  farm  bureaus  in  practically  every  case  being 
closely  identified  with  the  county  agent  work. 

Senator  Walsh.  Will  you  please  explain  to  us,  before  you  pass 
that,  just  what  the  county  farm  bureau  is  and  how  it  comes  into 

Mr.  Frame.  There  is  a  little  variation  in  nearly  every  State ;  but 
in  general  the  farm  bureaus  have  grown  up  either  on  the  basis  of  in- 
dividual membership,  where  the  farmers  contribute  from  $1  to  $10  on 
a  county-wide  basis  to  form  the  county  farm  bureau,  or  as  in  my  own 
State  of  West  Virginia  the  farm  bureau  is  a  federation  of  local  com- 
munity clubs.  In  the  State  of  Massachusetts  the  farm  bureau  is  an 
organization  rather  definitely  recognized  in  the  organic  law  as  a 
governmental  agency. 

Senator  Walsh,  that  is.  in  the  law  of  the  State? 

Mr,  Frame.  In  the  law  of  the  State ;  yes. 
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Senator  Wm  sh.  AVhat  relation  do  these  fann  bureaus  bear  to  the 
^S^t;i:i'''^Corthln  mn  e  contracts  under  the  State  ef^o- 

economics  f '7^'^,^™;.  !  i  >  h 'vinir  o„  this  cdacation.1  ex- 
p»rtaers  "*  "'VJ;  "  f'i^  ,  , ,  iformiti-  in  the  different  States, 
tension  work.   Vihile  theif  is  "'^   ""'  !  ;■.  ,i,nt  is  nrobablv  more 

I  »m  givinsr  ™"  t  >e  g™"'"'  l""  \  ^cuLr  mite  Sally  Bnt 

^'l^  W  I  tMnk  the  fi^t  farm  ta-™  ™ 
S^te.larib«r«».inthech«nWof  —  ^^^^ 

that  Avas  back  of  the  county  agent  work  organizati<.u 
,„^r.S«  by  Jlr^  "uieTm^ri^rlct'o;.  c„nl.n,.a„,,. 

"■'M,"rE»ME  I  will  say  that  the  Smith-Lever  Act  certainly  gave 
a        aea?  oi  'J^m  I  the  farm-bureau  movement  as  such. 

IrrK.^-^iSe  Sr&ir^  th^r  capacity  as  private  „r»n- 
i.^o„rfrwMA  purpose  tfei't^'SeS^S'an^,  tZ 

the  officials  of  the  national  »-^»J'»"j;"i"ii'j^„®',t^  w 

stilute  bill  that  ve  ™^^,'f  ^l^rri  understand,  a  bill  prepared 
bvlh  Voi:;:;;:rof^t;«  HlLluii^^^mmi^  ana  introduced 

in  the  Senate  by  Senator  Capper? 
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Senator  Capeeb.  It  is  the  same  as  the  Volstead  bill. 
Senator  Norms.  That  is  the  bill  you  want  to  talk  about  ? 
Mr.  Frame.  That  is  the  biU  our  oiganization  is  indorsing. 
The  bill  is  as  follows : 

[S.  4344,  Sixty-sixth  Congress,  .second  session.] 
A  BILL  To  authotlM  aBSodatlon  of  produc^  of  agricultural  products. 
Be  it  carted  hy  the  Semte  and  House  of  Representatively  of  the  Urrited 
StaesoiAmerieain  Congress  a^semhled.  That  persons  ^"^'^^^p,. '      ' ' 
Hon  of  aei-iciiltural  nroflut-ts  as  farmers.  i.!:nir.>rs,  rnii.  liuuMi.  .laii.Miien,  <>i  ii«it 
"^^^^^foU^r  i"  -soc.iati..ns,.or,..ateoi..tl.envis^ 
"niital  stock,  in  (v.lltctiv.'l.v  proc-essius,  preiianng  for  inarkrt,  lumdllng,  ana 
nirketin,  in'inter.state  and  foreign  e«nm«rce.  such  pr^xi^.ts  of  their  me  he  s 
and  .such  producers  may  organize  and  operate  such  a'*=*<><''»t»'"'^  ■^."'J 
necessarv  contracts  and  agreements  to  effect  that  pun.ose.  a  i>   hl^^   to  tiie 
Sr;:?7n!J"ithstandin.:  /Y.r,V/c..  l.nrrr,  r.  That  such  ^^^^^^ 
.M-ntc(l  for  the  mutunl  hcnetit  of  the  luemhers  thereot,  as  such  i)roflucer8,  ana 
i-onform  to  one  or  botli  of  the  following  requiremeats : 

S  Th;.  no  memher  of  the  association  is  alhnve.!  n,ore  than  one  u»te 
hem  iJe  of  the  ^ount  of  stock  or  membership  caiutal  he  nia.v  own  therein  or. 
TeZd  -SatX  aLdation  does  not  pay  dividends  on  .st.K-k  or  membership 

^>flnitfll  in  cxci^ss  of  8  per  centnin  per  annum. 

?i  •'  Th  It  if  the  s..  ,.  t:u  v  of  Agrieulture  .shall  have  reason  to  believe  ttiat 
niv  siK-i,  ai  c  at  on  iv.Miains  trade  or  lessens  competition  to  such  an  extent 
that  t l  e  pHc^  of  anv  agricultural  product  is  uiiduly  enhan<-ed  hy  renson  thereof 
he  shall  ^Jve  ttpon  smh  asso.iati...,  a  <-..n.plaint  stat.nu:  h.s  <-harge  in  that 
Xiwt  to  vvhich  (-on.plaint  shall  he  attaHie.l  or  containe-l  theivm  a  "^tice  ot 
S^ig  %^c  /vi.ig  a  lav  and  pla.  e  not  less  than  thirty  days  after  the  servl^ 
the  re  f '  rSTu  Hug  the  assoeiation  to  show  cause  why  an  order  should  not  be 
a  irJireSg  t  to  cease  and  desist  from  so  restraining  tra.le  or  l^nmg  <•..  ,  ■ 
Stion  in  such  article.  An  association  so  eoiuplaine<l  of  may  at  ttie  time  and 
S<S  i  teS  sUrca.is,.  why  such  order  sh<.ul<l  not  he  enteve,  .  The  evmenee 
!?  v^i^,  JSi  a  hearin.-'  shall  be  re.Iuced  to  writing  and  made  a  l""'*  t*^^ 
re  o  1    .."rein     If  np«.n  such  hearing  the  Secretar>^  of  Agriculture  shall  be  of 

be  1  in  a  that  sn(,I  asscK-iation  restrains  trade  or  lessens  con.petit.on  o  s  eh 
ail  exS  that  the  price  of  any  agricultural  pro,luct  is  tm.luly  enhancetl  here, 
he  ^Xissue  and  -ause  to  he  serveil  tipon  the  association  an  ..rder  rerUmg  the 
iS^pSf  u  Thv  1  n,  direetiiig  sn.-h  association  to  c<  ase  and  desist  therefrom.  If 
S?.h  ass'  ■  a  f  ils  or  neglects  for  thirty  days  to  obey  such  onler.  the  Secr^ 
:  .    /  t  V. Tie,  itu  -e  "^'^  '°  ^^'""^         association  has 

?s  ai  iA;    iS  S  c«rtifle.l  copy  of  the  onh-r  an<l  of  all  the  n  conls 

^  the  pi^<iml  ng,  together  with  a  petition  asking  that  the  order  he  >Mi1..r  e. 

md  -Snll  noti<-e  t(.  the  Attorney  (oMu-ral  an<!  to  sai.l  a.s.sotj;itum  of  such 

tt  i         inch  listr   t  court  sliall  thereupon  have  .jurisdiction  to  «fflrm^,f  * 
m  n;;iifv  sai<l  order  and  may  make  rules  as  to  pleadings  and  proceedings  to  be 

'"il^e  S  fS  r?he1Sretar>-  of  Agriculture  and  recite<l  or  set  forth  in 
saw  oS  shaThe  prima  facie  evidence  of  such  facts,  but  either  party  ma> 
!^!l^,co^%lftional  evidence    The  D.>partment  of  Justice  shall  have  charge  of 
Sor  ™^  After  the  order  Is  so  filed  in  such  district  court 

•mVxvh  e  1  endii.g  for  review,  the  district  court  may  issue  a  temporar>-  wnt  of 
iXnrtlon'fortidy^^  aWiatlon  from  violating  such  order  or  any  part 
tESrf  The^urt  mav  upon  c.m.  lusion  of  its  hearing  enforce  snch  ..rder  hj  a 
;in™t  injimcS.n  o'r  o  her  ai-pmpriate  ren.edy.  Service  ot  siich  complatat 
m  of  "l  imSce"  mav  he  made  upon  such  us.sociation  by  service  upon  any 
;  er  ol  J  uit  there<.f  eugagetl  in  carrying  on  its  badness,  and  svich  service 
sHall  bl^  binding  upon  such  association,  the  officere,  and  members  thereof. 

Senator  Xorbts.  Yon  may  proceed.  _ 
Mr  Fk\mf  Tn  answer  to  the  <iuestion  as  to  the  likehhood  or  pos- 
sibility of  farmers'  oroanizations  comin«r  to  grief  on  account  of 
their  interstate  lehitionship.  as  has  happened  in  the  case  of  the 
milk  unHluceis-  oroanizati.ui  in  a  number  of  Stiites,  it  might  very 
readily  happen  in  New  England,  where  the  milk  producers  them- 
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selves  do  mostly  an  interstate  business  rather  than  a  State  busi- 
ness, and  the  same  difficulties  might  be  raised. 

Also,  the  farmers  have  been  very  much  disturbed  by  a  recent 
rulin*r  in  Tennessee,  by  Judge  McCall,  I  think,  where  the  statement 
was  made  relative  to  lumbermen  that  any  exchange  through  a  com- 
mon secretary  was  a  violation  of  the  Sherman  Act,  and  might  make 
them  liable. 

The  farmers  in  their  oAvn  lines — when  I  sav  farmers  I  mean  the 
membership  of  the  American  Farm  Bureau  I^ederation,  as  we  haA^e 
reports  from  a  great  many  countries — feel  that  unless  there  is 
definite  legishition  of  this  type  there  is  very  serious  danger  of  the 
fourth  section  lieing  interpreted  by  some  one  to  cover  the  corporate 
activities  of  the  farmers'  organization,  even  as  they  now  exist. 

In  general  I  mav  say  that  the  American  Farm  Bureau  Federa- 
tion is  fundamentally  interested  in  a  better  marketing  system,  and 
it  believes  that  there  is  a  great  opportunhy  for  the  development 
of  cooperative  mai'keting  from  the  farmers'  point  of^  view,  and  to 
'^encourage  the  development  of  that  system  of  marketing  there  is  a 
need  of  a  clear-cut  statement,  such  as  is  contained  in  this  bill  (S. 
43-14)),  that  such  cooperative  marketing  is  legal,  and  that  the 
farmers  v^ill  not  get  into  difficulty  when  they  engage  in  it. 

Senator  Noiinis.  The  question  has  been  raises!  whether  what  this 
bill  seeks  to  make  legal  is  not  already  legal.  AA'hat  is  your  idea  about 
that  ?  ( )f  course,  if  it  is  already  legal,  no  additional  legislation  will  be 
necessarv. 

Mr.  F'ka.mk.  It  is  the  judgment  of  a  large  niuuber  of  leaders  in  our 
organization  with  whom  Mr.  Silver  has  conferred  on  that  point  that 
there  is  danger  of  its  being  interpreted  as  illegal  under  the  present 
law. 

Senator  Walsh.  Is  that  the  opinion  of  lawyers  i 

Mr.  Frame.  Largely  farmers,  Senator. 

Senator  Walsh.  Has  your  organization  a  general  counsel? 

Mr.  Frame.  No,  sir. 

Senator  Walsh.  Have  you  taken  the  advice  of  any  lawyer  of 
reiKite  who  has  advised  you  that  there  is  danger? 

Mr.  Charles  A.  Lyman.  May  I  answer  that,  Mr.  Chairman  ?  Mr, 
John  D.  Miller  is  general  counsel  of  the  Dairymen's  League,  and  has 
acted  as  counsel  for  the  National  Board  of  Farm  Organizations  in 
this  matter.  He  and  ex^Gov.  Deneen,  of  Chicago,  and  others  repre- 
senting the  farmers  have  discussed  this  question  and  worked  on  it  for 
several  years,  and  it  is  my  recollection,  Mr.  Frame,  that  Mr.  Miller 
was  designated  by  the  American  Farm  Bureau  Federation  to  repre- 
sent them  on  this  particular  matter,  I  think  you  will  find,  Mr.  Frame, 
that  that  is  the  case  with  referent  e  to  the  Capper-Hersman  bill. 

Senator  Walsh.  Where  is  Mr.  Miller? 

Mr.  Lymak.  Mr.  Miller  is  in  New  York  City  now. 

Senator  Norris.  Mr.  Miller  appeared  before  the  subcommittee  at 
the  other  hearing  on  the  original  Capper  bill  and  made  quite  an  ex- 
tensive ar^jument.  That  was  before  we  had  this  bill  (S.  4Sf44)  before 
us,  when  the  original  Capper-Hersman  bill  was  up  for  hearing.  Mr. 
Miller  was  here  at  that  time  and  was  heard  at  length. 

Mr.  Frame.  I  am  speaking  from  the  point  of  view  of  the  farmers 
in  the  organization,  and  their  judgment  and  their  desire  as  expressed 
to  Mr  Silver  on  this  matter. 
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Senator  Norris.  I  would  like  to  add  for  the  benefit  of  Senator 
Walsh  that  ex-Grov.  Deneen  was  also  present  and  heard. 

Senator  Walsh.  From  the  statement  made  by  Mr.  Lyman  I  take 
it  that  these  gentlemen  were  representing  some  kind  of  a  dairymen's 
association,  and  talking  primanly  from  their  point  of  view.  Now,  I 
imagine  very  likely  you  do  not  want  us  to  pass  any  law  that  will  per- 
mit the  dairymen  around  the  city  of  Washmgton  to  combine  together 
and  fix  any  price  on  milk  that  they  see  fit,  or  boost  it  up  to  20  cents  a 
quart.  You  do  not  want  us  to  do  that  ? 

Mr.  Framb.  We  are  not  in  favor  of  anythi^  that  will  encourage 
or  allow  cooperation  in  restraint  of  trade.  We  are  interested  in  a 
clear-cut  definition,  such  as  we  believe  that  this  biU  gives  of  coopera- 
tive activities  that  will  facilitate  and  promote  trade,  and  we  feel  that 
the  present  law  is  so  written  that  it  does  not  make  dear,  at  least  to 
the  farmers,  just  what  they  can  do  in  the  way  of  cooperation.  I  am 
not  speaking  from  a  legal  pcHiit  of  view,  but  from  the  farmer's  point 
of  view.  That  point  ox  view  is  that  there  is  in  the  minds  of  millions 
of  farmers  th6  feeling  that  they  are  liable  to  prosecution  under  the 
'  Sherman  Act  if  they  go  into  these  cooperative  organizations. 

Senator  Walsh.  Apparently  this  dairymen's  association  has  been 
active  in  this  matter,  to  the  extent  of  having  employed  eminent  coun- 
sel looking  after  their  particular  interests  and  not  yours.  Now,  un- 
douhtedly  what  they  want  to  do  is  to  gather  together  and  make  an  as- 
socat ion  that  can  fix  and  establish  prices.  I  apprehend  that  the 
sentiment  of  the  country  would  be  ajrainst  legislation  of  that  charac- 
ter. Xow,  if  the  or<ranization  represented  by  you  take  your  views  of 
the  law  from  that  source,  I  do  not  believe  that  thev  are  of  a  character 
that  vou  ouffht  to  rejrard  verv  seriouslv,  because  we  can  see  at  once 
that  the  ])r(>ducers  of  milk  supplyin*r  a  <j:reat  city  have  an  easy  oppor- 
tunity to  establish  a  monopoly,  because  milk  can  not  be  transported 
any  preat  distance,  and  they  stand  in  a  little  different  attitude  from 
the  ^rrowers  of  wheat,  a  commodity  which  can  be  sent  around  the 
world  and  which  can  be  kept  for  2,000  years. 

Mr,  Frame.  I  think  our  orjjanization  does  not  at  all  feel  that  it  is 
in  any  Avay  ljein<r  used  to  pull  chestnuts  out  of  the  fire  for  the  dairy- 
nwn.  It  rather  feels  that  the  dairA^nen's  point  of  view  is  funda- 
mentally correct,  and  that  our  organizations  are  indorsing  it,  because 
they  believe  that  it  is  ri^dit. 

Senator  Walsh,  lint  that  may  be  so,  and  still  in  order  to  make 
anythin<r  like  a  case  for  le<i:islation  we  ouirht  to  have  called  to  our 
attention  some  specific  instance  of  some  kind  of  a  farm  or<raniza- 
tion.  s(mie  kind  of  a  cooperative  association,  that  is  in  peril  of  prose- 
cution under  the  Sherman  Antitrust  Act. 

Senator  Xokris.  T  think  it  ouirht  to  be  said  that  it  was  disclosed 
by  the  former  hearin<r  tliat  the  milk  producers  in  no  case,  I  think, 
dealt  with  the  consumers.  Their  diniculty  arose  from  the  fact  that 
they  had  to  sell  their  product  throu<i-h  their  distriUution  corporation 
or  orjranization.  and  that  is  where  the}^  got  into  their  trouble,  as  T 
remember.  They  did  not  sell  directly  to  the  consumer.  1  do  not 
know  whether  they  expect  to  do  that  or  not,  but  their  adversary — if 
you  may  use  that  term — in  their  business  was  not  the  consumer, 
but  the  distributors'  organization:  and  there  is  such  an  organiza- 
tion in  all  the  large  cities.  There  is  one  here  in  AVashington,  I  think, 
and  in  every  otlxer  place.   The  distributors  stood  between  the  pro- 
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(liicer  and  the  consumers,  and  these  farmers'  organizations  were  m 
ti-ouble  with  this  distributin«r  orjranization.  _       .       .  . 

Senator  Cappkr.  You  have  stated  it  exactly.  The  situation  is 
just  this:  In  most  of  these  lai<re  cities  the  milk  supply  of  the  city 
is  in  the  hands  of  two  or  three  hitrhly-capitalized  

Senator  Nokkis.  And  orofanized   . 

Senator  Capper.  Hio-hlv  capitalized  and  orjranized  corporations 
that  can  dictate  and  do  dictate  the  price  that  the  producer  shall 
receive,  and  that  dictate  the  price  the  consumer  shall  jxiy,  and  the 
milk  producer,  the  dairyman,  the  farmer,  is  al)solutely  helpless. 

Senator  Norms.  After  listening:  to  all  those  hearmors,  Senator,  I 
was  very  much  in  doubt  as  to  how  to  reach  the  situation.  1  can  see 
that  it  needs  remedying.   The  milk  suijply  needs  a  remedy. 

Senator  Wal.sh.  I  can  see  how  that  is  a  local  ronchtion.  Here  is 
a  city  in  which  there  are,  we  will  say  40  ditlei  eut  mdk-distril)uting 
corporations  engaged  in  buying  milk  from  the  fanners  aiu  deliv- 
ering it  to  customers  around  the  city.  Those  40  ditterent  independ- 
ent and  competing  corporations  combine  and  makt  one  so  that  one 
organization  has  now  got  a  monopoly  of  deliyenn-  the  milk  to  the 
city  Undoubtedly  that  combination  is  in  violation  ot  the  ^^herman 
Act  and  ought  to  be  and  I  do  not  imagine  that  you  oentlemen  want 
anv  le«nslation  that  will  authorize  a  combination  ot  that  character. 

On  §ie  other  hand,  in  my  State  they  have  cooperative  milk  asso- 
ciations of  the  most  commendable  (diaracter,  organized  by  the 
farmers.  The  farmers  organize  and  build  a  creamery  or  a  cheese 
factory,  and  each  one  owns  stock  in  the  creamery  or  cheese  factory, 
and  they  seU  their  own  milk  to  the  factory,  and  the  +^t't<>iy  buys 
milk  from  them,  or  anywhere  it  can:  but  there  is  nothing  about  that 
kind  of  an  association  that  is  in  violation  of  the  Sherman  Act. 

STATEMENT  OP  MR.  BENJAMIN  C.  MARSH,  SECRETARY  AND  DI- 
RECTOR or  LEGISLATION  OP  THE  FARMERS'  NATIONAL  COUN- 
CIL AM)  SECRETARY  AND  DIRECTOR  OF  LEGISLATION  OF  THE 
^-ISBIcSf  PARMER.LABOR  COOPERATIVE  COMMISSION. 

Mr  Marsh.  I  know  both  Senator  Norris  and  Senator  Capper  know 
me  but  for  the  record  I  state  that  I  am  secretary  and  director  of 
lecn^lation  of  the  Farmers'  National  Council,  with  headquarters  here 
iiftiie  IMiss  Building,  and  also  of  the  AU-American  Farmer-Labor 
(  ooperative  Commission.  A  number  of  State  federations  ot  labor 
and  of  the  railway  brotherhoods  have  asked  us  to  appear  m  favor  of 
the  object  sought'to  be  attained  by  the  Capper-Volstead  bill. 

VCe  realize,  of  course,  the  danger,  or,  at  least,  the  possibility  ot 
some  contingency  arising  like  that  referred  to  by  Senator  Walsh 
but  the  real  purpose  of  this  bill  is  to  be  an  enabling  act.  I  nught 
say  that  we  have  no  milk  producers'  association  afflhated  with  either 
the  Farmers^  National  C  ouncil  or  with  the  cooperative  commi^on, 
and  the  farmers"  cooperative  organization  want  to  help  both  the 
consumer  as  well  as  the  producer.  We  are  trying  to  get  direct  trading 

between  producer  and  consumer.  •  ,  a*  *  on.- 

Ou  this  milk  proposition  take  Senator  Noms's  own  State.  lb» 
Nebraska  Farmers"  Union  has  established  at  Omaha  a  bottling  pl^ 
They  are  handling  an  enormous  amount  of  milk.  They  have  reduced 
the  price  2^  cents  a  quart  to  the  consumer,  and  :Mr.  Gustafson,  presi- 
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dent  of  the  Nebraska  Fanners'  Union  and  of  this  AH- American 
Farmer-Labor  Cooperative  Commission,  tells  me  they  have  increased 
the  price  to  the  producer  of  milk  from  5  to  8  cents  a  gallon,  bo  that 
is  a  sufficient  inmcation  of  the  real  spirit  of  cooperation. 

Senator  Norbis.  Right  there,  on  Senator  Walsh  s  suggestion,  let 
me  ask  you  what  is  there  about  that  which  is  iUegal :  and  is  any  law 
necessary  to  protect  them  in  doing  what  you  say  they  have  already 
done,  which  I  know  in  a  general  way  to  be  true  ?  ^^  hat  is  the  reason 
for  legislation  to  protect  them  in  doing  that!  That  is  the  point  about 
which  Senator  Walsh  wishes  information. 

Mr.  Marsh.  That  is  an  entirely  natural  question. 

Senator  Wamh.  If  you  will  pardon  me,  I  am  m  entire  sympathy 
with  the  principle  of  this  legislation  if  it  is  necessary,  if  there  is  any 
occasion  for  it.  I  am  entirely  satisfied  that  the  Sherman  Antitrust 
Act  never  was  intended  to  apply  to  combinations  of  farmers,  cooper- 
ati  \  e  in  their  character,  for  the  purpose  of  marketing  their  products, 
or  anv  other  result  of  that  character.  J  am  equally  confident  that  it 
never  was  imagined  that  at  the  time  it  was  passed  that  it  had  appli- 
cation to  associations  of  laboring  men  for  the  purpose  of  securing 
better  wages  or  better  working  conditions;  and  I  am  also  convinced 
that  if  there  are  anv  evils  whatever  in  either  of  the  ©ionizations  of 
that  character,  those  evils  are  to  be  dealf  with  in  a  way  quite  different 
from  the  evils  dependent  upon  great  aggregations  of  capital,  gener- 
ally k'liown  as  the  trusts,  and  that  the  law  applicable  to  grrait  combi- 
nations of  capital  <loes  not  fit  these  other  cases  at  all.  So  that  if 
there  is  anything  in  the  Sherman  antitrust  law  that  threatens  to 
imperil  coo'i)erative  organizations  of  farmers,  even  for  the  purpose 
of  marketing  their  jn-oducts.  I  want  to  change  it.  But  if  there  is 
not,  what  is  the  necessity  for  legislation?  ,  •  .  t 

Air  Mm!sh  Senator,  there  is  a  dormant  potential  danger  which  i 
think  you  will  realize  to  be  this :  A 11  these  liig  milk  trusts  are  opposed 
to  th«'^e  farmers"  cooperative  orui'niz.iiioiis  which  handle  milk,  tak- 
in--  that  as  a  specific  instance.  The  unlliii?.-  combine  is  opposed  to 
the  farmers"  c(.oi)erative  elevators  and  milling  idants.  The  packers 
combine  is  opposed  to  the  farmers"  independent  i-oo]ierative  packing 
plants.  Now.  we  have  watched  those  gentlemen,  those  trust  nag- 
iiate^.  lonir  enoiiaii  to  know  that  they  are  not  above  nor  below  the 
in.sti<'ating  of  prosecutions  of  these  farmers"  cooperative  organiza- 
tions^ just^  the  minute  that  they  achieve  any  degree  of  succe^. 
A^'hether  they  succeed  in  breaking  them  np  or  not  is  not  entirely  the 

question.  ,       •■  i       ■  »i 

AVith  that  i>pril— and  1  think  it  is  a  real  peril— overlian<iing  the 
farmers,  which  thev  know  from  their  ^ad  experience  is  imminent  and 
is  a  biir  peril.  they  would  like  to  have  an  enabling  act  which  states 
clearly'~that  Congress  recognizes  just  the  distinction  ^vhlch  you  have 
so  well  phrasecriietween  these  vast  aggregaticms  organized  for 
profiteering.  I  think  it  is  fair  to  state,  and  organizations  of  farmers, 
organized  and  limited  specihcallv  to  the  mutual  benelit  of  the  mem- 
bers. The  farmers"  cooi)erative  organizations  are  organized  tor 
profit,  admittedly,  but  not  for  i)roHteerin-r. 

Now,  the  enactment  of  this  legislation  will  be  a  tremendous  re- 
assurance to  the  farmers*  cooperative  organizations  of  America,  be- 
cause it  puts  the  stamp  of  ai^proval— not  by  going  out  of  its  way.  as 
we  feel— but  puts  the  stamp  of  the  approvMl  of  Congress  uijon  this 
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eti'ort  at  cooperative  i)ro(liK*tion.  Of  course,  on  the  other  side  is  co- 
operative consumption,  direct  tradin<r,  and  that  is  what  they  want  to 
achieve  by  this  cooperative  movement,  wliat  the  Ail-American 
Farmer-Labor  Cooperative  Or<ranization  is  workinfr  for. 

There  is  no  doubt,  for  it  was  brought  out  in  the  hearmgs,  that 
just  as  the  big  packers  have  insidiously  used  every  means  to  put  the 
small  packinir  plants  out  of  existence,  they  will  utilize  any  machinery 
of  Government,  or  anv  quirk  in  the  law,  or  anything  else,  to  prevent 
the  successful  development  of  these  farmers'  cooperative  organiza- 
tions. -   _  . 

Senator  Norris.  Then  I  understand,  Mr.  Marsh,  you  teel  tliat  even 
though  there  is  not  anything  illegal  in  their  carrying  on  the  organi- 
zations that  they  would  carry  on  if  they  liad  this  law,  you  ought  to 
have  the  law  as  a  sort  of  insurance  in  advance  to  prevent  any  timidity 
or  fear  on  their  part,  on  the  part  of  those  who  want  to  go  into  tliese 
organizations? 

Mr.  Marsh.  Very  distinctly  so,  Senator  Xorris;  particularly  as  we 
recognize  we  are  facing  famme  years  in  this  country.  Now.  that  is 
not  a  bluff.  AVe  have  sent  a  summary  of  the  figures,  sent  us  at  our 
request  by  the  Secretary  of  Agriculture,  to  the  chairmen  of  the  Senate 
and  House  Committees  on  Agriculture,  showing  the  probable  shortage 
of  wheat  and  rye  and  otherX agricultural  products,  not  only  in  this 
country  but  throughout  the  world,  as  well  as  the  shortage  of  swine, 
the  shortage  of  cattle,  und  the  shortage  of  sheep,  and  it  is  a  pretty 
black  picture. 

Now,  the  farmers  have  read  in  the  papers  the  accounts  of  these 
prc^ecutions  of  farmers,  which  fell  flat  in  nearly  every  instance  as 
far  as  I  know,  prosecutions  by  State  officials  of  farmers'  organiza- 
tions; but  that  was  not  the  point  The  farmers  were  arrested  and 
smt  to  jail,  and  the  farmers  of  the  country  say,  "Well,  if  that  is 
the  fate  of  people  in  Illinois  or  Ohio  or  elsewhere,  when  they  go 
into  these  farmers'  or^nizations,  we  will  go  mighty  slow  and  watch 
our  step  before  we  go  mto  cooperative  production." 

Now,  the  enactment  of  this  bill  or  a  similar  bill — the  enactment  of 
the  principles  of  this  bill — the  recognition  through  a  legislative  act 
of  the  right  of  farmers  to  organize  to  produce  and  sell  their  products 
cooperatively  for  mutual  benefit,  safc^ruarded  as  this  is,  safeguarded 
as  no  trust  is  safe<;aarded,  but  as  the  tarmers'  organizations  are  safe- 
guarded against  profiteering  by  supervision  of  the  Department  of 
Agriculture — such  a  law  will  be  a  great  stimulus  to  the  development 
of  farmers-  cooj^erative  organizations,  and  that  is  a  reassurance  that 
the  farmers  need.  That  is  our  sincere  judgment,  and  I  want  to 
enii)h;isize  again  that  there  is  no  milk-producers'  association  officially 
connected  now  with  either  the  Farmers'  National  Council  or  the  All- 
Ameriran  Farmer-Labor  Cooperative  Commission,  and  therefore  we 
fertainlv  are  not  being  used  by  them,  Mr.  Gustafson  and  Mr.  Baker, 
pi  esiilent  of  the  Fjirniers'  National  Council  who  is  a  leading  man  in 
tlie  Michigan  Potato  (rroweiV  Exchange,  were  here  recentW  and 
Avent  oA^er  this  and  made  one  or  two  suggestions.  Dr.  J,  Weller 
Long,  from  Wisconsin,  also  went  over  it.  All  of  them  felt  the  neces- 
sity for  some  such  legishdion. 

Senator  Walsh.  Mr.  Marsh,  can  you  give  us  any  specific  instance 
of  any  kind  of  a  farmei's'  cooperative  association  which  anybody 
feels  is  perhaps  in  peril  luider  the  Sherman  Act  ^ 
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Mr.  Lyman.  May  I  answer  that? 

Mr.  Maksu.  May  I  make  a  statement,  and  th^  I  know  Mr.  Lyman 
has  information  on  the  subject,  too. 

Senator  Walsh.  Let  us  take  one  specific  organization. 

Mr.  Marsh.  The  Nebraska  Fanners'  Union  has  had  a  fight  to  get 
into  the  grain  exchange. 

Senator  Walsh.  1  am  entirely  familiar  with  those  controversies. 
The  Farmers'  Equity  is  strong  all  through  the  Northwest,  in  Minne- 
sota, North  Dakota,  and  Montana,  and  it  has  just  exactly  that  fight. 
They  have  organized  their  own  local  equity  societies  and  built  their 
own  elevators,  and  thus  have  established  competition,  and  were  not 
subjected  to  the  losses  incidcait  to  the  situation  when  there  was  only 
one  elevator  in  a  town,  owned  by  one  of  the  old-line  elevator  com- 
panies. 

They  got  from  out  under  the  operation  of  the  old-line  elevator 
companies,  but  thi  v  then  had  to  ship  their  wheat  to  the  terminal 
markets,  and  the  terminal  markets  were  all  controlled  by  the  old-line 
elevators  or  people  associated  with  them,  and  they  met  with  all  knids 
of  difficulties  about  getting  elevator  space  at  the  terminals.  The 
elevators  were  full,  or  they  did  not  care  to  do  business  with  tliem,  or 
something  of  that  kind,  so  that  their  ^in  was  left  on  their  bands 
and  they  had  to  go  to  work  and  build  terminal  elevators.  They 
then  confederated  and  built  terminal  elevators  at  Minneapolis  and 
at  Duluth.  So  I  appreciate  all  you  say  about  those  difficulties,  be- 
cause I  know  that  fight  has  gone  on  there  with  great  intensity.  I  saw 
something  the  other  day,  where  the  Minneapolis  Chamber  of  Com- 
merce refused  to  do  business  with  any  cooperative  association  at  alL 
So  the  fight  has  been  intense,  and  yet  nobody  in  that  sed;ion— that  I 
evi  r  lieard  of— even  suggested  that  the  Equity  ought  to  be  prose-^ 
cuted  as  a  coml)inati(>n  in  violation  of  the  Sherman  Act. 

J^Ir.  Marsh.  I  am  sorrv  I  have  not  the  details  here  of  the  action 
of  tlie  court  and  the  figlit "made  by  the  Minneapolis  Chamber  of  Com- 
merce to  i^vvent  tlie  or^ranization  of  the  Farmers'  Cooperative  out 
in  North  Dakota  and  ^linnesota,  which  was  one  of  the  chief  causes 
of  the  (>r<ranization  of  the  National  Nonpartisan  League.  ^ 

Senator  AValsh.  That  wouhl  he  very  interesting,  but  did  anybody 
su^x'-est  in  that  connection  that  the  organization  Avas  in  violation  of 

the  Shern)an  Act? 

Mr.  Maksti.  I  can  not  answer  that  (luestion  yes  or  no,  because  I  do 
not  ren^emher.  hut  liere  is  tlie  i)oint :  There  is  p-oing  to  be  a  fight  as  to 
whether  America  is  g';ing  to  he  put.  as  far  as  agriculture  is  con- 
cerned, on  a  ('(^operative  lUHxhiction  and  niarketini>-  hasis,  or  whether 
these  bin  coml)inati(>ns  of  caj^ital  are  going  to  continue  to  manipulate 
the  markets  and  to  make  more  ])roHts  every  year,  even  than  the 
farmers'  h>sses.  The  farmers  knoAv  they  are  g:)ing  to  use  every  legal 
twist  an<l  h)oi)lu)le  that  they  have,  and  they  do  not  need  to  prove 
their  case.  If  they  can  have  a  fcAv  of  these  farmers  arrested — and 
you  are  aware  that  during  the  Avar  tliere  has  been  a  good  deal  of 
rather  unjustified  arresting  iroing  on  in  many  sections  of  the  c:)un- 
trv— if  they  can  get  tliem  arrested  and  scared,  that  is  enough  for  tlie 
time  being— not  ])ermanently.  but  for  the  time  being:  and  in  asking 
this  law,  while  admitting  that  there  may  not  be  any  peril  of  eon- 
yiction,  we  desire  this  reassurance. 
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Senator  Wamh.  We  are  all  in  peril  of  being  arrested  on  unfounded 
charges,  you  know,  any  day  in  the  week;  a  man  can  come  in  and 
swear  out  a  warrant  against  me,  swear  that  I  beat  up  somebody,  or 
that  I  committed  perjury  yesterday.  That  does  not  change  the 
situation,  unless  there  is  scmie  foundation. 

Mr.  Marsh.  It  is  a  matter  of  the  personality  of  the  Federal  prose- 
coitor.  In  certain  States  it  seems  to  us  that  the  State  prosecutors, 
if  they  could,  as  they  thought,  make  a  record  by  jailing  some  of 
these  men,  would  do  it.  Now  the  Federal  prosecutors,  looking  for- 
ward to  someti^ing  further,  are  subject  to  the  same  temptation,  un- 
less there  is  such  a  definite  Federal  statute  as  we  here  suggest,  so 
that  they  will  know  that  they  are  absolutely  beyond  the  scope  of 
the  law  in  attempting  to  prosecute,  although  the  case  might  fail, 
in  attempting  to  proved  against  farmers'  cooperative  associations. 
Of  course  we  do  not  want  to  fill  the  statute  books  with  needless 
legislation. 

Senator  Walsh.  I  am  reaUy  looking  for  light.  I  am  looking  for 
some  kind  pf  an  association  doing  business  on  such  lines  as  that^ 
which  some  one  might  reasonably  contend  fell  under  the  condemnation 

of  the  Sherman  act. 

Mr.  Maksh.  Take  a  i)arallel  case  

Senator  Walsh.  For  instance,  I  spoke  about  the  California  Fruit 
(iroAvers'  Association.  T  have  forgotten  about  the  matter  now.  It 
Jitl  not  occur  to  me  at  the  time  that  a  case  could  possibly  be  made 
against  it,  and  apparently  the  Dei^artment  of  Justice  thought  the 
same  way,  hecaiise  they  never  instituted  any  prosecution. 

Senator  Xokkis.  I  suppose  that  Mr.  Marslrs  idea  is  that  the  very 
fact  that  there  was  a  question  ahout  it,  or  that  there  was  some  fear 
of  it,  wouhl  deter  farmers  from  <roing  into  organizations  of  this  kind 
and  <rettin<r  whatever  advanta^^es  they  wouhl  ofet  by  that  action.  They 
want  to  get  somethino-  so  i)hun  tliat  there  will  not  be  any  probability 
of  any  siVcli  thino:  hein<>'  even  sua'^^ested  by  anyone. 

■Marsh.  Precisely,  just  as  there  has  been  legislation  to  protect 
huilding-  and  loan  associations.  The  same  principle  is  involved  as 
tlie  Federal  legislation  protecting  the  building  and  loan  associations. 
There  might  not  be  any  prosecution  of  them,  but  they  Avanted  to  be 
absolutely  and  clearlv  within  the  defined  scope  and  power  of  the  law. 

Senator  Xohkis.  The  fact  that  in  the  Clayton  hill  thei'e  was  a  pro- 
vision that  it  should  not  apply  to  farmers'  organizations,  and  then 
that  exception  being  limited  by  saying  that  the  organizations  must  he 
organized  without  capital  stock  and  not  for  proftt — those  two  things 
would  indicate  that  if  they  were  organized  for  profit,  or  if  they  did 
have  capital  stock,  the  Sherman  Act  should  apply  to  them;  and.  of 
course,  it  is  practically  impossible  to  get  these  organizations  together 
and  have  them  formed  unless  they  are  permitted  to  organize  for  profit 
and  are  permitted  to  have  capital  stool(..  They  can  not  be  successfully 
organized  without  tlmt. 

Mr.  I.YMAX.  Mr.  C^hairman,  Avith  reference  to  the  <]uestion  that 
Senator  Walsh  raised  in  regi\rd  to  the  C^Uifornia  Fruit  (irowers, 
may  I  be  permitted  to  sav  that  only  within ^he  last  two  or  three 
years  the  California  Fruit  Growers'  Exchange  xjhanged  its  plan  of 
organization  from  one  with  capital  stock  to  a  nonstock,  nonprofit 
organization,  in  order  that  it  might  qualify  under  th^^t  section  of  the 
Clayton  Act   So  apparently  it  felt  that  there  was  dki^r  under  the 
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old  form  of  organization.  Now,  if  it  felt  that  it  should  do  so.  and 
did  do  so,  is  it  not  true  that  many  other  organizations  of  similar 
character  may  have  the  same  feeling  'i    And  it  is  not  practicable  to 

have  them  change.  i  i 

Senator  Walsh.  No  ;  but  possibly  there  was  danger  that  tlie  old 
form  of  organization  might  develop  the  evil  at  which  the  antitrust 
law  was  aimed.  •  ^ 

Mr.  Lyman.  Then,  I  think  the  answer  to  that  question  is  that  the 
danger  exists  in  all  cases  at  the  present  time  where  farmers'  organi- 
zations h»ve  capital  stock,  and  that  is  the  thing  that  we  are  asking 
to  correct  by  this  legislation. 

Senator  Wai«h.  I  again  find  it  entirely  impossible  to  appreciate 
that.  Take  the  ordinaiy  farmers'  elevator  company.  They  hav6 
got  capital  stock.  The  farmers  subscribe  for  the  stock.  It  is  pro- 
vided that  no  one  can  own  stock  except  the  man  who  is  actually 
engaged  in  farming.  They  have  a  capital  stock  of  $50,000  or  $100,000 
and  they  run  in  elevator, 

Mr.  UTMAK.  If  I  may  have  an  opportunity  to  make  a  statement 
on  my  own  account  hereafter,  I  think  I  can  answer  or  help  clear  up 
some  of  these  questions,  but  I  am  out  of  my  regular  time  and  will 
wait  until  my  time  comes. 

Senator  Nobris.  Have  you  finished,  Mr.  Frame? 
Mr.  Frame.  Yes :  or  I  will  merely  summarize,  that  the  Amencan 
Farm  Bureau  Federation  feels  that  there  is  urgent  need  for  a  clear- 
cut  emtnciation.  such  as  is  provided  in  this  bill,  and  that  cooperative 
organizations  bv  farmers  for  the  purpose  of  facilitating  trade  are 
entirely  lefral.  and  not  liable  to  be  attacked  by  some  officer,  as  has 
hapjieiied  in  the  States  where  the  milkmen  have  been  arrested;  and 
if  there  were  no  other  reason,  the  psychological  advantage  to  the 
production  of  foodstuffs  and  the  improvement  of  our  marketing 
problems  that  will  come  throuofh  the  impetus  of  cooperative  activi- 
ties makes  it  worth  while  that  a  clear-cut  statement  like  this  be  made, 
and  that  is  worth  the  ])assa<re  of  the  bill. 

Senatoi'  XoRins.  It  does  seem  to  me  that  any  set  of  men  who  are 
about  to  organize,  when  they  take  the  Sherman  law  and  read  it.  and 
iind  that  farmers"  cooperative  orjianizations  are  not  ille^^al  provided 
they  do  not  have  capital  stock  and  they  are  not  organized  for 
profit — that  they  would  naturally  draw  the  conclusion  that  if  they 
did  have  capital  stock  and  if  they  were  or<ranized  for  profit — they 
were  within  tlie  inhibition  of  the  Sherman  law.  and  then  they  would 
conclude  further  tliat  thev  could  not  successfully  organize  without 
capital  stock.  Profit,  of  course,  is  one  of  the  motives  that  induces 
them  to  go  into  it.  and  tliev  would  naturally  concbule  that  if  they 
did  that  they  would  be  vioiatin<r  the  law.  I  think  there  is  a  irood 
deal  in  the  psychology  of  the  thing.  Another  thing:  If  organiza- 
tions of  farmers  with"capital  sto/k  and  organized  for  profit  are  not 
illegal,  then  why  did  Congress  iuit  into  the  Clayton  Act  the  pro- 
vision that  if  it  did  not  have  capital  stock  and  were  not  organized 
for  profit  they  should  not  be  illegal?  It  would  almost  seem  as 
though,  while  in  tending  to  do  them  good,  as  a  matter  of  fact  it  has 

done  them  harm. 

Mr.  Frame.  That  is  a  very  excellent  suggestion.  Senator. 

Mr.  Mahsh.  I  see  that  Mr.  Loomis  of  the  National  (Grange  is  here, 
and  I  understand  he  widies  to  be  heard  for  a  very  few  minutes. 
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STATEMENT  OF  lOL  A.  H.  lOOMIS,  REFBESENTING  THE  NATIONAL 

aSANGE. 

Mr-  LooMTs.  Mr.  Chairman,  if  I  may  have  three  minutes,  I  think 
I  can  say  in  that  time  all  that  I  desire  to  say. 

I  am  secretary  of  Prof.  T.  C.  Atkeson,  the  Washington  representa- 
tive of  the  National  Grange,  and  I  appear  here  for  him  and  for  the 
National  Grange,  and  in  addition  to  that  for  the  National  Dairy- 
men's I^nion  as  its  secretary. 

It  is  well  known  to  the  members  of  this  committee,  but  for  the 
record  I  wish  to  say  that  the  National  Grange  is  a  secret  fraternity 
of  farmers,  their  wives  and  families,  organized  in  33  States,  and  with 
la  membership,  active  and  dormant  for  various  reasons,  but  we  be- 
lieve, thinking  as  we  do,  representing  fairly  a  million  people. 

The  National  Dairymen's  Union  is  an  organization  of  altied  dairy 
interests. 

The  only  specific  piece  of  legislation  indorsed  by  m&ne  by  the  Na- 
tional Grange  at  its  last  session  at  Grand  Eapids,  Mich.,  last  Novem- 
ber was  the  Oapper-Hersman  bill.  I  think  that  one  statement  ex* 
presses  all  that  I  care  to  say  here  at  this  hearing. 

The  National  Ghrange  considers  this  matter  of  such  superior  impor- 
tance to  the  farmer-producer  people  of  the  United  States  that  they 
took  up  this  one  piece  of  legislation  as  the  only  piece  of  legislation 
which  they  asked  for  at  the  hands  of  the  Cbngress  of  the  United 
States  by  name.  I  am  sure  that  this  indorsement  of  the  Capper- 
Hersman  bill  goes  also  to  the  Volstead  bill,  which  I  imderstand  is 
the  measure  that  is  now  before  this  committee. 

The  Volstead  bill  does  not  go  as  far  as  we  would  like  to  go,  l^ut 
l)ecause  of  the  limitations  and  provisions  of  its  second  paragraph  it 
is  an  entirely  defensive  measure,  and  overcomes  some  of  the  objec- 
tions which  superficially  might  be  raised  to  the  Capper-Hersman 
bill. 

I  do  not  believe  T  have  ever  heard  a  clearer  statement  of  tlie 
situation  upon  which  the  action  of  the  National  Grange  was  based 
than  that  Avhich  has  just  been  expressed  by  Senator  Norris. 

Unless  there  are  some  further  questions,  that  is  all  I  care  to  say.. 

STATEMENT  OF  ME.  BENJAMIN  G.  MABSH— Eesumed. 

Mr.  Marsh,  Mr.  Chairman,  I  want  to  say  briefly  that  both  the 
Farmers'  National  Council  and  the  All-American  Farmer-Labor  Co- 
operative Commission  would  have  preferred,  in  this  Capper-Vol- 
stead  bill,  on  pa^re  2.  beginning  with  line  3  and  going  to  line  8, 
instead  of  having  those  two  alternatives — 

First.  That  no  member  of  the  association  is  aUowed  more  than  one  vote 

beoinisp  of  tlie  amount  of  stocli  or  membership  capital  he  may  own  therein,  or, 
SecMnid.  That  the  as:^»ciation  does  not  pay  dividends  on  stock  or  membership- 
capital  in  excess  of  8  per  cent  per  annum — 

should  have  both  provisions  instead  of  an  alternative,  because 
we  feel  that  that  is  essential  to  the  complete  safeguarding  and  as- 
surance that  that  organization  shall  be  on  a  cooperative  basis.  We 
understand,  however,  that  such  dual  provisions,  which  are  of  the 
essence  of  real  cooperation,  would  interfere  seriously  and  perhaps 
fatally,  from  an  adjoinistrative  viewpoint,  with  a  good  many  exist- 
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ing  farmers'  cooperative  organizations,  and  we,  therefore,  indorse 
the  bill  with  these  alternatiA^es,  but  we  express  tlie  hope  that  those 
farmer  organizations  which  would  not  come  within  the  scope  of  this 
bill  if  both  these  provisions  were  retained,  will  reorganize  as  soon 
as  possible,  so  that  they  would  come  within  its  scope,  with  both  those 
provisions  in  the  bill,  which  may  be  amended  later. 

e  feel  that  it  is  very  necessary  that  this  legislation  be  enacted, 
and  if  we  can  not  get  all  we  want  the  first  Ume,  that  is  not  unusual 
in  the  history,  of  legislation. 

Then  the  question  has  been  raised  as  to  section  2,  and  I  have  not 
had  a  chance  to  discuss  with  the  gentlemen  here  whether  the  Secre- 
tary of  Agriculture  or  the  Federal  Trade  Commission  should  have 
supervision  of  these  farmers'  cooperatives.  In  mam^  ways  the  Fed- 
eral Trade  Commission  would  naturally  do  that  They  are  already 
supervising  some  of  the  cooperatives;  but  on  the  other  hand  the 
Bureau  oi  Markets  in  the  Department  of  Agriculture  has  now  a 
good  deal  of  information  and  is  exercising  scmie  supervision  oyer 
farmers'  cooperative  organizations,  and  it  is  an  open  question,  which 
I  presume  will  be  discussed  by  the  committee,  and  perhaps  can  be 
raised  here,  whether  the  Federal  Trade  Commission  or  the  Secretary 
of  Agriculture  ^ould  enforce  the  provisions  of  the  act.  I  have  not 
discussed  it  with  Senator  Capper,  but  I  understand  Mr.  Volstead's 
point  was  that  on  account  of  the  relation  already  established,  not 
m  the  way  of  prosecutions  or  of  investigations  or  c<anplaints,  but 
of  current  supervision  in  the  Department  of  Agriculture,  that  the 
Secretary  of  Agriculture  had  better,  for  the  present,  have  the  en- 
forcement of  the  provisions  of  this  bill. 

Senator  Walsh.  I  want  to  ask  you  a  few  questions  about  these 
conditions  here.  I  want  to  put  to  you  a  case  such  as  would  fall  under 
the  provisions,  I  imagine,  of  the  Sherman  Antitrust  Act,  In  a  cer- 
tain town  or  city  there  is  a  farmers'  elevator  company,  or  an  Equity 
Society,  being  a  cooperative  association  of  farmers.  They  have  an 
elevator.  They  do  not  take  in  all  of  the  farmers  of  the  community, 
but  a  considerable  number  of  them.  There  is,  however,  another  eleva- 
tor in  the  town,  a  competing  elevator,  and  both  these  elevators  are 
eniraired  in  buvina  wheat,  the  farmers'  elevator  buving  from  its 
members,  and  from  anybody  else  who  is  willing  to  sell  to  it,  and  the 
other  elevator,  owned  by  an  old-line  elevator  company  or  by  some 
merchant  or  other  cai)italist  in  the  community,  also  l)uying  wheat 
from  anvone  ^^  ho  offers  it  for  sale.  Xow,  the  farmers'  elevator  com- 
pany buys  the  independent  elevator  and  puts  it  out  of  business. 
Then  the  farmers'  elevator  becomes  the  sole  organization  in  the  com- 
munitv  enofa^red  in  interstate  trade.  Thev  are  buving  wheat  and 
shipping  it  to  the  terminal.  Xow,  that  association  has  no  capital 
stock  at  all.  It  is  purely  cooperative,  and  each  members  is  allowetl 
just  one  vote.  Do  you  want  to  have  this  legislation  tolerate  a  com- 
bination of  that  kind  ? 

Mr.  Marsh.  I  will  answer  that  in  two  ways:  First,  that  all  the 
antitrust  laws  which  Congress  has  enacted  to  date  have  not  been 
worth,  even  at  the  prewar  price  of  paper,  the  paper  on  which  they 
were  written,  when  we  face  the  fact  of  the  profiteering  that  has  been 
going  on,  and  the  godless  manipulation  of  prices  by  the  great  aggre- 
gations of  capital,  and  when  we  see  the  Attorney  (xeneral  of  the 
United  States  stooping  to  let  the  packers  enter  into  an  agreement — 
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perpetual  unless  changed  hj  mutual  consent.  If  you  will  pardon  me 
for  being  frank,  Senator,  m  view  of  this  record,  to  raise  tlie  point 
whether  a  little  farmers'  cooperative  elevator  in  a  country  place  is  a 
combination  seems  to  us  to  be  stretchinji  the  point,  and  rea(lm<r  a 
good  deal  into  the  word  "  combination,"  which  was  not  mtended, 
particularly  as  this  bill  does  not  give  them  carte  blanche,  does  not 
wive  them  permission  to  go  ahead  unsupervised.  If  for  any  reason 
the  Secretary  of  Agriculture,  under  the  provisions  of  this  bill,  thinks 
that  that  combination— using  that  term  as  you  have  designated  it— 
this  farmers'  cooperative  association,  would  "  restrain  trade  or  lessen 
competition  to  such  an  extent  that  the  price  of  any  agricultural  prod- 
uct is  imduly  enhanced  by  reason  thereof,"  then  he  could  take  action. 

There  has  got  to  be  a  hearing,  and  a  showing  that  they  are 
indulging  in  unfair  practices.  If  so,  those  imfair  practices  have 
trot  to  be' stopped.  Otherwise  it  goes  to  the  Department  of  Justice; 
and  Avith  all  deference  to  th€f  Department  of  Justice,  facing  the  facts 
us  Anierif  ans,  we  know  that  a  little  farmers'  concern  is  not  going 
to  be  al)le  to  fi<rht  a  case  through  the  courts,  assuming  that  it  ^oes 
to  the  Department  of  Justice,  in  the  way  that  the  big  combinations 
of  capital  would  fifiht  a  case.  In  the  light  of  the  decision  of  the 
Supreme  Court,  for  instance,  on  the  Steel  Corporation,  it  is  hard 
to  conceive  how  this  little  farmers'  cooperative  elevator  could  be 
considered  anvthing  approxinuUing  a  monopoly,  or  even  a  combina- 
tion  I  would  let  them  trv  it  out.  That  is  our  position  frankly, 
that  they  ought  to  have  the  chance.  l)ecause  if  they  indulge  in  any 
unfair  practices  two  courses  are  open:  First,  the  gentle  action,  if 
we  mav  so  designate  it.  of  the  Secretary  of  Agriculture,  and,  second, 
the  po'wer  of  the  Federal  Goverimient  back  of  it,  through  the  De- 
partment of  Justice.  . 

Senator  Walsh.  You  have  not  touched  the  point  at  all. 

Mr.  Marsh.  I  am  sorrv  I  did  not  get  the  purport  of  it. 

Senator  Walsh.  Do  you  want  this  legislation  to  authorize  that 

jkind  of  tliin*^? 

Mr.  Marsh.  To  authorize  a  farmers'  cooperative  to  do  business 

in  an  elevator :  yes.  •      x    i  *i 

Senator  Norris.  No:  he  means  whether  you  are  going  to  let  the 

farmers'  organization  buv  out  the  other  elevator? 
Mr.  Mabsh.  Certainly ;  provided  it  remains  as  a  farmers  co- 

^nator  Xorris.  Suppose  by  doing  that  they  obtain  a  monopoly? 
Senator  Wamh-  Suppose  they  get  a  monopoly  of  the  business  m 

that  town?  ,         i  i.u  4^  .^^i  ^ 

Senator  Norrib.  Suppose  they  get  a  monopoly,  and  that  tlie 

farmers  who  are  not  members  have  to  patronize  tliem,  tliat  they  cixn 

not  go  anywhere  else,  and  have  to  take  whatever  they  wUl  otter 

ttiem  for  their  product?  . 

Senator  Wamh.  Let  me  call  vour  attention  to  the  provision  ot 
the  second  section,  which  is  to  the  effect  that  if  any  sucli  associa- 
tion restrains  trade  or  lessens  competition  to  such  an  extent  that 
the  price  of  any  agricultural  product  is  unduly  enhanced  bv  reason 
thereof"  Now,  the  effect  of  the  combination  that  I  speak  ot  would 
not  be  to  enhance  the  price,  but  would  be  to  reduce  .the  pnce. 

Mr.  Marsh.  Yes. 
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Senator  AVajlsh.  So  it  would  not  fall  under  the  provisions  of 

section  2. 

Mr.  Marsh.  But  it  restrains  trade  or  lessens  com})etition. 

Senator  Walsh.  But  it  conies  under  the  jurisdiction  of  the  Secre- 
tary only,  if  by  so  restraining  or  lessening  trade  the  price  of  the 
product  is  enhanced. 

Mr.  Marsh.  All  right,  take  tliat  up.  What  would  be  the  purpose 
of  lessening  the  price  paid  for  grain?  Why  are  comers  formed  on 
grain?  They  are  formed  for  the  purpose  of  enhancing  the  price. 
It  seems  to  me  this  section  absolutely  covers  the  conditions  of  the 
theoretical  proposition  that  you  have  made. 

Senator  Walsh,  You  do  not  follow  me  at  all. 

Mr.  Marsh.  I  think  I  do.  Senator.  I  do  not  think  you  agree  with 
my  answer,  but  I  think  I  follow  what  you  are  driving  at. 

Senator  Walsh.  You  do  not  enhance  the  price  at  alL  When  the 
monopoly  is  established  in  the  community,  and,  the  community  has 
no  other  market,  the  result,  of  cpurse,  wiU  be  to  reduce  the  price  to 
the  farmers  in  that  locality  who  do  not  participate  in  the  oi^niza- 
,  tion,  who  are  not  members  of  the  association.  Now,  your  idea  is 
thai  the  statute  provides  that  they  do  not  fall  under  the  jurisdiction 
of  the  Secrd;ary  unless  the  price  is  unduly  enhanced.  Now,  they 
would  have  to  have  a  monopoly,  not  at  the  point  of  the  primary 
market,  but  they  would  have  to  have  a  monopoly  at  the  terminal 
market  in  order  to  enhance  the  price.  They  have  not  that  monopoly. 
The  same  quantity  of  grain  goes  to  the  terminal  market  as  went  when 
the  two  elevators  were 'operating,  so  that  the  price  at  the  terminal 
market  is  not  enhanced  at  all,  but  the  price  at  the  primary  market 
may  be  reduced,  because  competition  is  destroyed. 

Mr.  Marsh.  I  am  not  a  lawyer,  but  it  would  seem  to  me  

Senator  Walsh.  Of  course,  you  have  said  that  you  do  not  intend, 
and  I  know  that  you  do  not  intend  to  authorize  anything  of  the 

kind  

Mr.  Marsh.  I  see  no  objection  

Senator  Wai.sii.  To  havinji  the  fanners'  elevator  absorb  every 
competing  elevator  in  the  town  ? 

Senator  Xorkts.  It  seems  to  me  you  must  remember  that  Senator 
Walsh  bases  his  (|uesti()n  on  the  assumption  that  there  remains  only 
one  elevator  in  the  community,  which  is  owned  by  the  farmers  who 
are  in  the  association.  Now.  the  farmers  who  are  not  in  the  associa- 
tion have  got  no  other  market,  and  they  will  have  to  take  a  price 
for  their  grain  which  is  probably  much  less  than  it  is  worth,  will 
thev  not? 

*-' 

Mr.  Maksh.  My  point  was  

Senator  Walsh.  Before  you  ])ass  that  let  me  suppose  that  the 
association  has  a  limited  mcmbershi|),  and  that  might  l)e  entirely 
])ro])er.  lliey  might  organize  a  farmers'  iissociatiou.  the  nuMuber- 
shij)  to  l)e  limited  to  100.  'Jlien  tliat  association  gathers  in  the  com- 
l)eting  elevator  in  the  town,  and  the  farmers  who  are  outside  of  the 
association  have  only  one  monoi)olistic  market  in  which  to  market 
their  grain.   Xow,  of  course,  you  do  not  inteiul  to  authorize  

Mr.  Marsh.  We  do  not  ^vant  to  confer  inununity  upon  any  farmei*:^'' 
cooperative  association  to  do  what  would  lie  illegal  if  done  by  a  big 
<*ombination  of  capital.   Frankly,  I  do  not  get  your  point. 
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But  it  does  seem  to  us.  first,  that  that  is  most  (lun<ierous,  and  sec- 
ond, that  the  purpose  of  such  action  as  you  speak  of  wouhl  be  clearly 
an  attempt  to  achieve  an  enhancement  of  the  price  which  the  farm- 
ers' cooperative  could  get  for  the  wheat  it  has  or  the  grain  it  has 
in  its  elevators,  and  therefore  it  does  bring  it  within  the  scope  of 
section  2.  That  is  our  contention;  because,  what  other  purpose 
would  they  have? 

Senator  Walsh.  Their  purpose  would  be  not  to  enhance  the  price, 
but  to  lower  the  price  ? 

Mr.  Marsh.  It  would  he  to  lower  the  price  which  they  pay  for 
grain,  in  order  that  they  might  get  a  higher  ])rice. 

Senator  Walsh.  Xo:'  it  does  not  aifect  their  selling  price  at  all. 
They  sell  at  the  terminal  market. 

Senator  Xorkis.  They  want  to  make  more  profit. 

Mr.  Marsh.  They  want  to  make  more  ])rofit. 

Senator  Walsh.  Of  course,  if  the  competitors  at  the  terminal  mar- 
ket wei'e  materially  affected,  your  argument  Avould  he  sound.  If  the 
terminal  market  had  only  this  one  source  of  supply,  they  could  then 
hold  their  grain  for  any  price  they  saw  fit.  But  of  course  this  pri- 
mary market  has  competitors  all  over  the  territory,  the  product 
of  which  goes  to  the  terminal  market,  and  the  amount  of  competition 
at  the  terminal  market  is  not  materially  ailected  because  of  the  ab- 
sorption of  one  elevatpr  in  a  small  tow  n 

Mr.  Marsh.  No;  it  would  only  be  a  tendency.  So  far  as  I  am 
concerned — I  can  not  speak  for  the  other  organizations — if  there 
is  a  defect  in  the  drafting  of  the  bill,  I  would  be  perfectly  willing 
to  see  it  amende  so  that  it  would  read — I  do  not  think  it  is  neces- 
sary, but  

Senator  Norms.  Let  me  suggest,  there:  Suppose  the  bill  were 
amended  in  line  12,  on  page  2,  so  as  to  add  the  words  "  or  reduced  " 
right  after  the  word  "  enhanced." 

Mr.  Marsh.  That  is  the  suggestion  that  I  was  just  goinjr  to  make, 
Mr.  Norris.  I  do  not  kiiow  what  line  Mr.  Lyman  and  Mr.  Frame 
would  take. 

Senator  Noeris.  It  seems  to  me  that  Seliator  Walsh  has  presented 
a  case  there  that  might  very  well  happen.  But,  Senator,  do  you  not 
think  that  would  meet  it ;  if,  after  the  w  ord  "  enhanced  "  we  should 
add   or  reduced "  ?  So  that  it  would  read: 

« 

Sec.  2.  Tluit  if  the  Secretary  of  Agriculture  shaU  have  reason  to  beUeve 
that  any  such  association  restrain^  trade  or  lessens  competition  to  such  an 
^ent  that  the  price  of  any  agricultural  product  Is  unduly  wihanced  or  re- 
duced by  reason  th^%of ,  eta 

Senator  WAiiSH,  Well,  Senator,  that,  of  course,  would  improve 
it ;  but  I  would  not  like  to  authorize  that  kind  of  a  transaction  at 
all.  In  the  first  place,  you  know,  the  farmers  out  marketing  at  some 
small  town  in  the  State  of  Nebraska,  or  in  Montana,  would  not  really 
have  very  much  redress  if  they  had  to  make  a  petition  to  the  Secfe- 
tary  of  Agriculture  and  demonstrate  to  him  that,  though  their  com- 
petitive market  had  been  destroyed,  yet  the  fact  was  that  the  evils 
of  the  destruction  of  competition  had  be^  established,  and  that 
that  

Senator  Norrts.  If  these  elevators  were  owned  by  two  private  per- 
sons, there  is  nothinjr  in  the  law  to  prevent  one  from  buying  another. 
Senator  Walsh.  No. 


ASSOCIATION  OF  FBODUCEBS  OF  AGBICULTURAL  PRODUCTS.  19 

Senator  Xorris.  We  ought  not  to  restrain  a  farmers'  organization 
from  doing  somettiing  tliat  anybody  else  could  do. 

Senator  Walsh.  Yes;  but  under  certain  circumstances  and  con- 
ditions, the  purchase  of  one  of  the  competitive  l)usinesses  by  the 
otlier  would  be  in  violation  of  the  hnv,  and  it  seems  to  me  tliat  if 
the  farmers'  association  thus  establishes  a  monopoly  such  as  wouhl 
fall  under  the  condemnation  of  the  Sherman  Act  it  ousfht  to  l)e 
amenable  in  exactly  the  same  way  as  if  it  was  a  jn'ivate  individual. 

Mr.  Fkame.  Senator  Walsh,  does  it  not  alreay  provide  if  that 
monopoly  shall  happen,  it  sliall  be  a  coopei'ative  m(»n()pt)ly:  that 
the  or<ianization  shall  hantlle  the  a'oods  of  the  members,  the  ]>Voducts 
of  its  members,  and  not  do  an  outside  business  ?  Otherwise  it  woidd 
extend  the  cooperative  feature  to  all  the  farmers  that  shipped  to 
it,  and  it  would  not  be  handling  the  products  of  its  members,  and 
would  not  come  under  the  law. 

Senator  Walsh.  But  my  idea  is  that  you  do  not  want  to  restrict 
these  oi'irani/ations  to  dealin*r  witli  their  own  members  only. 

Senntor  Xorris  calls  attention  to  the  farmers'  union  of  his  own 
State  that  does  business  for  its  members  and  for  anyone  else.  T 
have  in  mind  the  National  AVareliouse  Co.,  with  which  I  am  quite 
familiar.  That  is  a  cooi)erative  association.  The  stock  is  all  owned 
by  growers  of  wool,  men  who  are  engaged  in  producing  avooI.  in  the 
States  of  Montana,  Idaho,  Wyoming,  and  other  Western  States;  and 
each  member  ships  his  wool  to  this  company  for  sale  and  disposi- 
tion; or,  if  he  does  not,  he  pays  the  commission  just  exactly  the 
same  as  if  he  did  ship.  But  they  will  take  wool  from  anybody  else 
and  sell  it  on  commission  in  exactly  the  same  way;  and,  I  under- 
stand, yon  want  to  give  these  farmers'  institutions  the  same  oppor- 
tunity, and  I  til  ink  that  is  wise. 

Mr.  Frame.  My  question  was  in  regard  to  that  phraseology  in 
line  8,  on  page  1. 

Senator  Norris.  I  was  goino;  to  ask  you,  do  you  not  think  that 
the  words  of  their  memfers"  ought  to  be  stricken  out?  It  looks 
to  me  as  if  this  bill  does  not  permit  them  to  do  business  for  others. 

Senator  Walsh.  Senator,  if  you  will  pardon  me,  I  do  not  think 
SO-  I  think  they  are  all  engaged  in  marketing  the  products  of  their 
members,  but  they  are  doing  something  besides  that. 

Senator  Norbis.  We  ought  to  say  something  about  that.  They 
ought  to  be  allowed  to  handle  other  people's  products  as  well  as 
those  of  their  members.  Am  I  ri^t  in  saying  that  the  farmers' 
union  does  that,  Mr.  Marsh?  They  will  handle  anybody's  wheat, 
will  they  not? 

Mr.  Marsh.  Yes;  they  will.  Would  not  the  next  clause  permit 
that? 

And  siicli  iir(Kliicers  may  oTOinizc  ami  oporare  surh  associations  ami  make 
the  necessary  contracts  and  acrfeenients  to  effect  tliat  laupose. 

Would  that  refer  back  only  to  the  members?    AVe  diVl  not  so' 
constnie  it:  and  if  so,  and  it  would  confine  it  to  the  members,  it  is 
too  limited  in  its  application. 

Senator  Xorris.  It  would  rather  seem  to  me  as  if  they  were  con- 
fined to  operation  for  their  own  members,  as  the  bill  is  drawn. 
Let  us  take  the  case  where  there  would  be  one  elevator  in  some  small 
place,  and  assume,  tor  the  purposes  of  the  question,  that  it  would 
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be  uneconomical  to  have  more  than  one  elevator;  that  there  is 
business  enough  for  one  but  not  enough  for  two,  and  there  are  two 
elevators  there. 

Senator  Walsh.  And  they  are  in  first. 

Senator  Norris,  And  they  are  in  first.  Another  man  comes  along 
and  he  raises  Avheat.    What  is  he  going  to  do?    If  this  farmers 
organization  can  not  buy  his  grain,  he  is  there  without  a  market. 

Senator  AValsh.  Yes;  and  on  the  other  hand  they  might  get  a 
carload  or  a  trainload  of  coal,  when  they  have  not  enough  members 
to  take  the  entire  carload,  and  they  could  dispose  of  a  half  or  a 
quarter  of  the  carload  to  some  one  else. 

Senator  Xorris.  Yes;  and  if  they  were  not  allowed  to  do  it,  the 
people  Avould  freeze;  they  would  not  be  allowed  to  sell  to  them. 

Mr.  Marsh.  If  that  is  the  construction,  I  would  say  that  thost> 
three  words  should  be  stricken  out. 

Senator  Xorris.  You  gentlemen  have  no  doubt  in  your  minds  but 
what  these  farmers'  organizations  ought  to  be  allowed  to  deal  with 
anybody,  have  you? 

Mr.  Lyman.  The  answer  I  would  make  to  that  is  that  in  the 
South  and  West,  and  I  guess  in  other  directicms,  you  will  tind  that 
the  State  cooperati\'e  laws  require  that  the  nonmembers  shall  re- 
ceiA^e  one-half  the  patronage  dividend  that  the  members  receive,  and 
that  they  may  receive  it  in  one  or  more  shares  of  stock.  That  is 
the  way'  we  have  got  it  in  AVisconsin.  and  I  think  it  is  true  also 
in  Iowa  and  Minnesota  and,  I  think,  other  States:  so  that  while 
we  do  business  with  nonmembers,  it  is  the  eri'ort  to  brinir 
them  into  the  association  and  make  the  association  larger  and 
stronger  all  the  time,  and  in  that  way  it  works  out  well. 

Senator  Norrts.  Of  course,  you  are  assuming  that  you  have  that 
sort  of  a  State  law,  and  we  ought  to  pass  a  law  where  that  does  not 
exist;  but  I  think  it  does  nearly  everywhere. 

Senator  Walsh.  There  is  an  added  reason  why  they  should  be 
permitted  to  deal  with  outsiders. 

Mr.  Lyman.  I  think  that  is  true,  and  my  feeling  has  been  all  the 
time  that  the  associations  organized  for  mutual  help  should  not 
be  excluded  from  doing  these  things. 

Senator  Walsh.  This  discussion  has  served  to  elucidate  the  point 
that  I  have  been  endeavoring  to  call  your  attention  to  all  along.  My 
idea  about  the  matter  is  that  nobody  has  yet  made  a  case  that  would 
bring  any  of  these  organizations  under  the  ban  of  the  Sherman  anti- 
trust law,  but  that  your  legislation  as  it  is  now  drafted  may  permit 
combinations  that  may  be  monopoli£^tic  in  character,  that  you  do  not 
want  to  authorize  at  all- 

Mr.  Marsh.  AA  ell,  now,  talcing  up  your  point  as  to  the  two  sugges- 
tions, we  are  perfectly  agreeable  to  having  those  three  words,  in  line  8, 
on  page  1,  "  of  their  members;'  stricken  out. 
•    Mr.  Lyman.  That  would  throw  the  door  wide  open. 

Mr.  Frame,  I  do  not  think  that  ought  to  be  done. 

Mr.  Marsh.  Let  me  finish.  There  has  got  to  be  a  provision,  if 
you  do  take  that  out,  that  would  apply  only  to  States  where  such  a 
situation  is  not  covered  by  the  State  law,  and  I  do  not  believe  you 
can  put  that  in  a  Federal  bill,  can  you?  I  am  not  a  lawyer.  That  is 
why  I  put  it  up  to  you  two  gentlemen,  who  are  lawyers. 
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Senator  Walsh.  I  did  not  get  that. 

Mr.  Marsh.  Could  you  provide,  if  we  struck  out  the  words  "  and 
their  members,"  so  that  it  should  apply  only  to  States  where  exist- 
ing laws  do  not  cover  the  situation  ? 

Senator  Wai^sh.  You  could  do  that,  but  I  do  not  see  any  puipose 
in  it. 

Senator  Xorris.  Mr.  Lyman,  you  say  that  would  not  do;  that  it 
wonld  result  in  combinations  and  monopoly  if  we  took  those  words 
out.  I  wish  you  would  explain  that.  It  may  be  that  that  is  true, 
but  I  can  not  see  wh^  the  strikii^  out  of  those  three  words  would 
not  remedy  the  situation. 

Mr.  Ltman.  For  one  reason,  Senator,  suppose  that  Armour  and 
Cudahy  and  Swift  had  each  a  farm.  Most  of  them  pride  themselves 
these  (Uiys  on  calling  themselves  farmers  because  they  own  a  farm. 
They  could  get  in,  under  that  provision,  as  I  see  it,  if  they  were  per- 
sons engaged  in  the  production  of  agricultural  products. 

Senator  NoRHis.  How  would  they  c<mie  under  it? 

Mr,  Lyman.  If  you  struck  out  the  provisions  as  to  handling  prod- 
ucts "  of  their  members,"  they  could  get  in  as  persons  engaged  in 
agricultural  production. 

Senator  Xorris.  What  is  the  objection  to  that?  Let  them  do  it. 

Mr.  Lyman,  They  would  not  handle  their  own  products  only,  but 
all  the  products  they  could  get  hold  of,  just  as  they  are  doing  at  the 
present  time,  and  that  is  one  of  the  things  we  have  tried  to  guard 
so  carefully  against  in  diafting  this  whole  legislation,  so  that  it  would 
be  the  bona  fide  producers  handling  the  products  that  they  were 

producing.  i  -x-  x 

Senator  Xorris.  Just  how  are  you  going  to  meet  the  proposition  or 
some  fellow  that  is  not  a  member  of  the  organization-  

Mr.  Lyman.  I  am  not  willing  to  admit  noAv.  Senator — I  may 
change  my  mind  later — that  these  organizations  can  handle  products 
in  addition  to  their  own  products. 

Senator  Norris.  Then,  from  your  own  argument,  why  are  not  the 
packers  in  it?   Why  is  not  that  a  danger  now? 

Senatoi'  AValsh/I  think  the  answer  is  that  they  may  do  anything 
incidentallA\ 

Mr.  Lymax.  That  is  my  construction  at  the  ])resent  time. 

I  do  not  think  they  woiild  come  under  the  protection  of  this  bill  if 
they  bouirht  somebody's  else  wlieat.  The  law  would  not  help  them, 
Tlie  huy  Ayould  say,  ''You  are  dealing  with  somebody  else,  and  the 
law  does  not  proyide  for  that." 

Mr.  Maksh.  If  you  had  a  provision  in  page  2  limituig  members  to 

one  vote  

Senator  Norris.  I  do  not  think  there  is  any  danger  of  the  packers 
getting  in  and  controlling  this.  If  Armour  is  the  owner  of  a  farm, 
I  want  him  to  have  the  same  priyilege  as  anyone  else.  They  can  take 
him  in  or  they  can  leave  him  out,  but  if  he  raises  some  wheat  and  he 
is  out,  why  not  let  him  sell  to  them,  if  they  want  to  buy  his  wheat 
and  he  wants  to  sell  to  them '{ 

Mr.  Lyman,  I  was  not  referring  only  to  the  fact  that  he  might  not 
have  a  right  to  market  the  products  he'^  raised  on  his  <>Avn  farm,  but  I 
was  thinking  of  a  loophole  of  that  kind  for  these  people  out  in  Cali- 
fornia and  other  parts  of  the  country  to  get  in  under  the  guise  of 
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being  producers  themselves,  and  then  alloAving  them  to  handle  the 
products  of  everybody  else.  That  is  just  what  they  are  doing  at  the 

E resent  time,  and  that  is  why  we  hope  there  will  be  satisfactory  legis- 
ttion. 

Senator  Norris.  One  of  these  oorporatdons  would  not  have  but  one 
vote  when  he  got  in. 

Mr.  Lyman.  Yes;  but  suppose  he  is  associated  with  half  a  dozen 
others  of  this  kind  who  own  fariEi&  Most  of  the  packers  have  farms 
out  near  Chicago.  This  association  of  half  a  dozen  packers  who 
would  qualify  under  the  first  part  of  this  paragraph,  who  are  en- 
gaged in  the  production  of  agricultural  products,  could  then  go 
ahead  and  handle  the  products  of  tJie  whole  world. 

Senator  Norris.  How  would  they?   They  would  not  produce  it 

there.  ■     ,  j 

Mr.  Lyman.  But  I  understand  you  want  to  have  it  phrased  so 
that  any  person  who  is  engaged  in  the  production  of  these  various 
products  can  form  an  association  and  handle  other  products;  and 
then,  in  addition,  you  want  it  so  that  they  can  handle  the  products 
of  anybody  else  they  want  to  buy  from.   There  is  where  I  see  the 

Senator  Norris.  I  would  be  perfectly  willing  to  limit  it  so  that 
tlK  Y  can  not  go  out  and  buy  in  other  |>laces  or  something  of  that 
kind :  but  we  do  not  want  to  pass  any  legisktion  that  will  take  away 
the  local  market  for  any  individual.  That  is  the  danger  I  am  afraid 
of,  if  Ave  leave  it  as  it  is.  In  other  words,  there  may  be  some  farmer 
Avho  does  not  Avant  to  join  the  organization.  Now,  I  do  not  want  to 

compel  liim  to,  mi  j  i. 

Senator  Walsh,  There  are  others  whom  they  will  not  admit  to 

the  orofanization.  . 

Senator  Xokius.  That  is  true;  there  may  be  some  farmers  there 
that  vou  Avould  not  admit  to  the  organization  if  they  wanted  to  go  in. 
NoAv'  take  such  a  man.  He  raises  some  wheat.  He  might  ha^e-to 
haul  it  40  miles  to  some  other  place.  You  have  really  destroyed  his 
local  market,  unless  you  Avill  permit  this  cooperative  orgamzation  to 

buy  his  products.  ,    .  .  -  x- 

Mr  Lyman.  That  is  so  contrarv  to  the  history  of  the  cooperative 
movement.  I  think  a^ou  realize  that  the  Avhole  tendency  is  the  other 
vaiv  that  the  discrimination  comes  from  the  old-line  elevators. 

Senator  Nomas.  I  knoAv  it  is;  and  that  is  the  reason  I  think  you 
peoi^le  ought  not  to  ask  for  it.  In  every  other  place  Ave  knoAv  about, 
thev  have  not  done  anvthinfr  of  the  kind :  and  here  Ave  are  going  to 
pa^  a  laAv  that  I  am  afraid  Avill  compel  aou  to;  that  will  say.  "  Here 
IS  a  local  farmers'  organization  out  here  m  Kansas  and  they  will 
not  be  allowed  to  buv  the  Avheat  that  is  raised  within  sight  ot  the 
elevator  unless  the  man  who  raises  it  is  a  member  of  the  or- 

gaiuzation.^^^  If  that  condition  existed,  and  they  forced  prices  down, 
then  under  the  laws  of  supply  and  demand,  and  competition  Avhat 
is  to  prevent  the  corporation  from  going  in  there,  if  prices  are  forced 
down?  In  the  first  place,  those  elevator  companies  are  already  there. 
They  preempted  the  field,  and  did  force  prices  doAvn.  did  have  the 
monoMly,  and  that  is  the  reason  why  the  farmers  union  and  the 
farmers'  equity  are  bmlding  up  these  organizations. 
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Senator  Norris.  I  understand  that. 
Mr.  Lymax.  You  understand  all  that. 
Senator  XoiiRis.  Yes. 

;Mr.  Ly:max.  Then  what  is  to  prevent  the  corporation  from  stay- 
ing there  and  fighting  this  thing  out? 

Senator  Noimis.  Nothing  in  the  world. 

Mr.  Lyman.  Yes;  and  is  it  not  true  that  they  will  do  it? 

Senator  NoRras,  In  most  places  they  will;  but  the  country  is  de- 
veloping. You  build  a  iicav  line  of  road,  and  here  is  a  farmers' 
organization;  or  a  ncAv  toAvn,  and  they  build  an  elevator  there;  and 
they  are  perfectly  willing — and  I  am  not  accusing  any  organization 
of  trying  to  do  anything  that  is  Avrong;  they  Avant  to  do  Avhat  is 
right — ^they  want  to  buy  all  the  grain  that  is  produced  around  there : 
and  we  pass  a  law  Avhich  says,  "  You  shall  not  do  it ;  if  you  do  it 
then  you  do  not  come  under  this  law.''  That  is  the  thing  I  am  talk- 
ing about.  1  am  not  talking  about  desiring  to  monopolize,  or  raising 
the  price  or  lowering  the  price,  but  supposing  you  are  all  perfectly 
honest,  the  law  under  Avhich  you  are  to  operate  Avill  not  permit 
you  to  buy  anything  but  the  products  of  your  own  members*  I  do 
not  think  that  is  right. 

Mr.  Lyman.  Do  you  not  think  that  the  proviso  that  the  associa- 
tion shall  not  pay  dividends  on  stock  or  membership  capital  in  excess 
of  8  per  cent  per  annum  

Senator  Norris,  That  has  nothing  to  do  with  it.  You  are  going 
on  the  theory  that  I  am  looking  for  an  organization  that  is  going 
to  do  sometlung  wrong.  I  am  not.  They  do  not  want  to  pay  more 
than  8  per  cent.  There  is  no  dispute  between  them  and  the  man 
wro  raises  the  wheat,  but  he  is  not  a  member  of  <he  oi^anieation, 
and  the  law  says  tiiey  can  not  deal  with  him. 

Mr.  IiYMAN.  Does  the  law  say  that? 

Senator  Nobris.  I  rather  think  it  does. 

Mr.  Frame.  You  have  to  conlcnrm  to  the  Sherman  law  m  sadi 
cas^s. 

Senator  Norris.  The  bill  says  that  these  associations  are  organ- 
ized for  the  purpose  of  dealing  in  tJie  "  products  of  their  members." 

Mr.  Frame.  To  explain  my  interpretation,  as  I  read  that,  as  to 
whether  it  is  a  desirable  thii^  or  not:  We  had  in  our  town  a  fruit 
exchange.  Our  interpretation  was  that  so  long  as  that  fruit  ex- 
change handled  the  products  of  its  m^bera  it  came  under  tiie  pro- 
visions of  this  bill. 

.  Senator  Norris.  And  they  could  handle  others,  too. 

Mr.  Frame.  But  if  they  handled  the  products  of  others  they  would 
then  haAC  to  conform  to  the  Sherman  law,  and  if  they  did  make 
any  violation  they  would  be  subject  to  the  proviaons  in  the  Sher- 
man law.  Of  course,  as  'Senator  Walsh  has  suggested,  that  has  not 
been  very  stringent  up  to  the  present  time,  but  they  would  still  be 
under  the  control  of  that  ruling,  because  they  would  be  dealing  in 
products  other  than  those  of  their  members. 

Senator  Norris.  Here  we  are  going  to  pass  a  law  for  the  purpose 
of  protecting  these  associations  of  producers  and  we  outline  what 
they  must  do.  Noav,  you  can  form  another  organisatum  of  pro- 
ducers where  they  make  no  claim  to  coming  under  this  law,  but 
they  will  not  be  accorded  any  of  the  benefits  and  they  will  be  subject 
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to  prosecutions  under  the  Sherman  antitrust  law;  so  that  you  are 
not  coming  under  this  law  at  all.  You  could  do  that  now  if  you 
wanted  to.  But  the  object  of  this  law  is  to  protect  this  organization 
you  have,  to  comply  with  the  law  in  order  to  get  the  protection.  If 
you  violate  the  &w  and  deal  outside  of  the  membership,  you  are 
not  under  the  law  and  you  are  not  entitled  to  its  protection. 

Mr.  Mabsh.  May  I  a^,  Mr,  Qiairman  and  g^tlemen  of  the  com- 
mittee, whether  the  bill  as  it  now  reads  does  not  meet  just  the  point 
we  have  raised!  If,  as  provided  in  line  8,  this  bill  is  to  apply  only 
to  organization  which  handle  exclusively,  solely,  the  products  of 
their  own  members,  then  there  is  no  danger  of  their  attempting  to 
reduce  the  price  paid  to  their  own  manbe9:is9 

Senator  Norms.  No. 

Mr.  Marsh.  Because  that  would  be  contrary  to  the  purpose. 

Senator  Norris.  No. 

Mr.  Marsh.  Therefore,  if  this  bill  stands,  what  it  means  is  this, 
if  I  construe  it  correctly:  It  is  going  to  protedj  the  public  against 
such  limited  farmers'  cooperative  organizations  attempting  to  ex- 
ploit them,  if  these  organizations  confine  their  dealings  exclusively 
to  their  own  members — ^to  the  products  of  their  own  members. 

Senator  Xorris.  Then  the  objection  in  line  12,  page  2,  does  not 

exist.  * 
Mr.  Marsh.  It  does  not  exist. 
Senator  Norris.  I  concede  that. 

Mr.  Marsh.  Of  course,  the  result  of  that  will  be  to  get  them  to 
increase  their  membership  as  rapidly  as  possible. 

Senator  Norris.  That  is  what  the  cooperative  movement  is  trying 
to  do,  to  bring  in  all  the  farmers,  so  that,  instead  of  getting  nu>ney 
on  the  capital  invested,  they  can  get  the  money  on  their  products 
raised 

Mr.  Marsh.  Now.  as  to  the  point  Senator  Walsh  raised,  supposing 
50  per  cent  of  the  farmers  in  this  community  buy  the  competing  ele- 
vator and  50  per  cent  of  them  are  outside.  That  farmers'  elevator, 
the  cooperative  organization.  Liter  would  not  Avant  to  buy  an  extra 
elevator  unless  it  had  business  to  handle  in  that  elevator,  would  it? 

It  would  be  monev  wasted. 

Senator  Norris".  Not  necessarily.  Of  course,  the  monopolist  does 
that  in  regard  to  a  business  in  order  to  control  the  situation. 

Mr.  Marsh.  Yes.  he  miizht ;  but  the  instinct  of  monopoly  is  not  so 
firmly  implanted  in  the  farmers  that  it  is  a  menace  now. 

Senator  Norris.  No. 

Mr.  Marsh.  No;  we  agree  with  that.  It  is  only  a  question  of 
whether  it  is  statesmanship  to  enact  a  bill  for  conditions  that  may 
arise,  if  I  understand  you.  Now.  it  seems  to  me  if  the  bill  is  passed 
as  it  stands  that  there  is  very  little  danger  of  any  such  occasion 
arising  as  Senator  Walsh  has  suggested  the  possibility  of.  It  exists. 
But  those  outside  elevators  and  the  old-line  elevator  have  an  ample 
field  if  the  organization  is  limited  to  the  handling  the  products  of 
their  members. 

Senator  Walsh.  But  you  can  put  this  on  a  very  much  larger  scale. 
Let  lis  presume  that  the  Equity  Society  is  managed,  as  it  is,  with 
very  excellent  business  ability,  and  they,  of  course,  are  popular. 
The  farmers  gemtaXLy  belong  to  theon,  Mid  they  conduct  their  oppo- 
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sition  to  the  old-line  elevators  with  such  vigor  and  success  that  the 
old-line  elevator  savs,  "We  Avill  sell  out  our  line  to  you";  and  they 
do  it  They  not  onlv  buv  one  ele^  ator  but  they  buy  every  elevator, 
but  every  one  of  the  great  big  old-line  elevators,  and  destroy  com- 
petition "in  40  towns. 

Mr.  Marsh.  Yes ;  that  is  a  possibility. 

Senator  Walsh.  That  is  a  possibility.  I  do  not  speak  ot  it,  you 
know,  as  a  thing  that  is  likely :  but  do  we  want  to  pass  legislation 
that  will  authorize  that  kind  of  thing? 

Mr.  Marsh.  I  can  only  repeat  that  it  does  seem  to  me  that  a  court 
would  construe  that  the  purpose  of  such  action  as  you  suggest,  estab- 
lishing monopoly  in  40  or  50  towns,  whatever  it  may  be,  the  purpose 
would  be  to  secure  an  increase  in  the  price  of  that  agricultural 
product,  and  therefore  that  such  action  would  be  subject  to  investiga- 
tion by  the  Secretary  of  Agriculture,  and  he  would  have  the  right 
to  order  it  stopped;  and,  of  course,  it  is  different  in  a  country  com- 
munity. There  is  more  spirit  of  neighborliness,  is  there  not  ? 

Senator  Walsh.  Yes;  but  the  trouble  with  all  that  is  that  you 
have  then  to  enter  into  an  inquiry  as  to  whether  that  particular 
absorption  has  unduly  enhanced  the  price.  We  will  consider  that 
it  is  perfectly  well  established  that  it  has  reduced  the  price  m  all 
of  the  monopolistic  centers  where  there  is  no  longer  any  competition. 
They  do  not  pay  the  price  to  outsiders  that  the  outsiders  ought  to 
have;  but  still,  when  you  come  to  the  enormous  quantity  of  grain  that 
comes  into  the  terminal  point,  why  you  are  obliged  to  admit  that  the 
price  has  not  been  enhanced;  that  is  to  say,  that  they  do  not  make 
their  profit  by  getting  an  enhanced  price  for  what  they  sell,  but  they 
make  their  profit  by  buying  at  a  less  price  than  they  otherwise  would 
have  been  obliged  to  pay,  so  that  it  does  not  faU  under  the  provisions 
of  that  section. 

Mr.  Lyman.  Senator,  if  they  buy  at  a  lower  pnoe,  they  pay  a 

higher  dividend. 
Senator  Norbis.  Yes. 

Mr.  Ltman.  That  is  the  way  that  takes  care  of  itself. 

Senator  Norbis.  But  the  thing  you  will  admit  there,  I  think,  J^. 
Lyman,  is  that  they  may  buy  of  the  fellow  that  is  not  a  member.  He 
gets  no  patronage  dividend,  and  he  loses  ri^t  away  by  being  com- 
pelled to  sell  at  a  lower  price.  . 

^^Ir.  Lyman.  That  is  the  reason  for  that  second  proviso,  so  that 
they  (  an  not  pav  more  than  8  per  cent  on  their  capital  stock. 

Senator  Walsh.  I  want  to  call  your  attention  to  that  That  ap- 
plies only  in  case  they  pay  dividends;  but  they  can  accumulate  a 
certain  amount  of  surplus.  . 

Mr.  Lymaa.  The  law  allows  them  to  accumulate  surplus  in  cer- 
tain States. 

Senator  Walsh.  Yes.  ,         v    o  * 

Senator  Norris.  But  thev  do  not  have  to  have  the  8  per  cmt 
dividend  proix)sition  in  there  at  all.  if  they  have  the  other  one— ^;hat 
no  member  of  the  association  shall  be  allowed  to  have  more  than  one 
vote.  They  can  pav  100  per  cent  dividends,  if  they  like,  then. 
Mr.  Lyman.  The  State  law.  Senator  

Senator  Norris.  There,  again.  Ave  come  to  State  laws.  Ihere 
might  be  none,  and  they  would  control  it  absolutely. 
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Senator  A^'AI.sH.  I  am  i[n\tv  sure  there  is  no  restriction  in  my 
State.  Any  corporation  can  malce  anything;  But  wliat  I  want  to 
submit  to  you  is  this:  I  am  in  entire  accord  with  you,  but  it  occurs 
to  me  that  tliis  le^ishition  has  not  been  reflectively  drawn.  When 
you  come  to  deal  with  the  Sherman  Act,  vou  have  to  deal  with  a 
very  delicate  statute,  that  is  30  years  old  and  that  has  g^iven  rise  to 
endless  legislation,  as  you  know  f  and  when  you  come  to  frame  a  law 
that  is  going  to  atiect  that  you  ought  to  have  some  lawyer  who  is 
thoroughly  familiar  Avith  the  whole  history  of  that  legislation  and 
with  the  decisions  that  are  made  under  it,  and  who  has  a  very  clear 
idea  of  just  exactly  Avhat  the  evil  is  from  which  you  are  likely  to 
suffer,  and  to  draw  your  legislation  so  that  that  evil  may  be  met, 
and  who  will  •at  the  same  time  anticipate  all  of  these  complications 
that  Ave  have  now  suggested  to  you. 

I  have  run  over  the  testimonv  of  ^Ir.  ^liller  in  this  record.  AVhy, 
he  does  not  talk  about  these  things  at  all.  There  is  nothing  here 
on  them. 

I  have  gone  over  Gov.  Deneen's  testimony,  also. 

Here  is  Mr.  Millers  testimony,  for  instance,  a  couple  of  pages,  and 
there  is  not  one  of  these  things  that  he  has  mentioned. 

Senator  Norris.  As  I  look  at  it  I  might,  on  further  investigation, 
find  something  else,  but  it  seems  to  me  that  this  biU  might  very  well 
be  passed  with  one  or  two  slight  changes, 

Mr.  Lyman.  Mr.  Chairman,  I  have  not  had  an  opportunity  to 
make  a  statement  here  to-day.  I  hope  I  could  help  to  clear  up  some 
of  these  thoughts  that  ha ve"^  been  suggested  by  Senator  Walsh  if  I 
could  msJce  a  statement  of  why  to  do  that,  having  that  thought  in 
mind,  because  I  have  been  a  farmer  all  my  life,  Senator,  and  I  come 
from  Wisconsin,  where  we  have  a  good  deal  of  cooperative  activity. 

Senator  Wamh-  A  good  bit  of  it. 

Mr.  Lyman*  And  I  feel  that  possibly  I  could  help  to  clear  some 
of  these  questions  if  I  may  have  an  opportunity  at  some  time. 
Senator  Norris.  Do  you  want  to  make  a  sfcatomrait  ? 
Mr.  Ltmak.  Yes,  sir. 

Senator  Norris.  Well,  we  will  let  you  make  it  now. 

STATEMENT  OF  ME.  CHAKLES  A.  LYMAM—Besnmed. 

Mr.  Lyman.  With  reference  to  the  question  raised  by  Senator 
Walsh  as  to  whether  the  first  section  of  the  bill  should  stand  and  as 
to  whether  it  would  limit  the  farmers  to  handling  only  their  own 
products— the  products  which  they  themselves  produce— I  take  it  that 
it  is  his  understanding  that  they  could  engage  in  handling  the  prod- 
ucts of  other  farmers  in  their  communities. 

The  chairman  feels,  however,  that  there  is  danger  that  this  would 
be  construed  to  mean  that  they  could  only  handle  the  products  which 
they  themselves  produce,  and  with  that  m  mind,  I  thmk  that  a  way 
to  remedy  the  situation  would  be  to  insert  the  word  "  primarily,"  after 
the  word  "  enga^jed  "  in  line  3,  on  page  1,  of  the  bill,  so  that  it  would 
read,  "  that  persons  enora^red  primarily  in  the  production  of  agricul- 
tural products  "  etc.  I  would  much  prefer  that  change  to  the  sug- 
gested change  that  you  strike  out  the  clause  "  such  products  of  their 
members,"  in  line  8,  on  page  1. 
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Senator  Norris.  If  a^ou  put  that  word  primarily  "  in  there  after 
the  word  "  en^a^ed,"  in  line  3,  it  applies  only  to  the  business  of  the 
men  wlio  are  <>oing  into  it.  what  it  is  tliey  are  eiisraffed  in.  and  not  to 
the  business  that  they  can  do  as  an  organization.    I  do  not  think  that 

would  help  it  at  all.  „    ,  i 

^Ir.  Lymax.  Well,  just  let  that  be  stricken  out  of  the  record, 
then — that  particular  part. 

My  suggestion  would  be  tliat  the  section  be  drafted  in  such  a  way 
as  t<)  throw  the  eiuphasis  on  the  activities  of  the  farmers  themselves 
in  marketinii-  tli-'ir  own  products.  If  that  can  lie  done  by  inserting 
the  word  "  primarily,"  it  may  clear  up  the  point  raised  by  the  Sena- 
tors. •  ,  ... 

Senator  Walsh  raised  a  question  with  reference  to  the  milk  pro- 
ducers. I  think  the  Senator  confused  the  term  "  dairyman with 
the  term  "  milk  distributor."  ( )ur  l)oard  has  affiliated  with  it  the 
National  Milk  Producers"  Federation,  which  comprises  the  milk- 
marketing  associations  of  the  large  cities.  an<l  those  associations  are 
associations  of  farmers— of  the  milk  producers  themselves— and  I 
must  say  that  there  are  tens  of  thousands  of  these  milk  producers 
belonging  to  the  Grange  and  to  the  American  Farm  Dairy  Federa- 
tion, and  many  other  organizations.  They  overlap  with  the  farmers 
everywhere,  and  these  dairymen  are  fanners:  and  I  do  not  believe 
that  the  Senator  intends  to^  convey  the  idea  that  as  farmers  and  as 
producers  of  milk  they  should  not  have  the  right  to  organize  in  order 
to  be  on  a  better  footing  with  the  milk  distributors  of  the  cities,  who 
are  setting  the  prices  which  the  consumer  pays. 

A  study  of  milk  prices  which  the  farmers  have  been  getting 
through  the  past  few  years,  particularly  during  the  war  period  and 
up  to  the  present  time,  shows  that  in  all  cases  the  farmers  are  pro- 
ducing at  a  very  reasonable  price,  and  in  the  case  of  the  Dairyman  s 
League  of  New  York  it  can  be  shown  that  for  many  months  in  the 
year  they  are  actually  producing  at  a  loss. 

Now,  in  asteutig  prices  for  milk  through  their  cooperative  associa- 
tion they  are  for  the  most  part  basing  their  prices  on  a  study  of  the 
cost  of  production,  and  they  are  using  formulas  which  have  been 
worked  out  by  the  agricultural  colleges,  which  show  the  percentage 
of  grain  and  hay  and  other  feeds  tfiat  go  into  the  making  of  100 
pounds  of  milk  and  the  percentage  of  labor  cost,  and  then  they  take 
this  formula  and  work  out  the  cost  of  production  of  their  milk.  They 
take  the  price  which  they  pay  locally  for  their  feed,  or  the  price  at 
which  thev  could  sell  their  feed  and  their  hay,  and  the  pnoe  which 
thev  have  to  pay  for  their  labor,  and  in  that  way  they  figure  out  what 
the  cost  of  production  is;  and  then  they  have  been  comparing  thrae 
costs  of  production,  and  through  their  managements  have  been  ask- 
ing prices  and  trying  to  get  prices—they  are  not  always  gettmg 
them,  bee  ause  thev  are  often  denied  by  their  distributors,  but  they 
are  trying  to  get  prices  for  their  milk— which  will  keep  the  business 
of  dairvinjr  going  and  alive  so  that  they  can  produce  milk  for  the 
citv  people":  and  I  think  the  Senator  wiU  agree  that  my  statement  is 
correct  that  that  is  commendable  and  that  they  ought  to  have  the 

right  to  market.  ,    i      .  i. 

The  fact  remains,  however,  that  during  the  last  few  years  a  hue 
and  cry  has  been  raised  against  the  farmers.   It  is  not  so  much  by 
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the  consumers  themselves  as  it  is,  oftentimes,  by  some  district  at- 
torney, somebody  who  wants  to  make  a  record  as  prosecuting  at- 
torney, and  who  will  pose  as  the  city  people's  friend.  There  is  a. 
psychology  about  milk,  because  it  is  the  baby's  food,  and  in  some 
cases  district  attorneys  have  done  nothing  more  nor  less  than  make 
a  grandstand  play,  and  they  have  inflamed  the  minds  of  consumers 
against  the  farmers  when  as  a  matter  of  fact  what  they  should  have 
been  doing  was  to  hold  mvestigations  of  the  distributors,  and  try 
to  bring  about  some  way  either  on  the  part  of  the  consumers  or  on 
the  part  of  the  municipalities  or  on  the  part  of  the  farmers,  to  work 
out  a  marketing  company — a  cooperative  marketing  company — 
which  would  eliminate  overlapping  of  delivery,  and  the  hundred  and 
one  causes  of  higher  prices  of  distribution. 

Senator  Walsh  asked  Mr.  Miller  whether  there  was  any  case 
where  these  producers'  associations  had  come  in  conflict  with  the 
Federal  antitrust  law.  I  noticed  in  the  Senate  hearing.  Senator  

Senator  Walsh.  Before  you  pass  from  that,  you  were  talking 
about  the  milk  question,  t  would  like  to  direct  your  attention  to 
tliat  subject  for  a  moment.  Ordinarily  the  farmers  who  actually 
produce  the  milk  do  not  distribute  it  themselves;  they  sell  it  to  a 
distributor:  and  you  have  called  attention  to  the  difference  between 
the  producer  and  the  distributor;  while  the  distributors-— if  there 
should  be  more  than  one  in  city — quite  frequently  get  into  what 
is  known  as  a  gentlemen's  agreement,  and  they  pay  the  fartncrs  a 
very  inadequate  price  for  their  product;  and  the  farmers,  as  you  are 
endeavorin<r  to  cultivate  a  disposition,  conclude  that  they  will 
orjianize  a  distributing  association  of  their  own:  and  so  they  asso- 
ciate themselves  together  and  make  a  good,  strong  body  of  producers 
of  milk,  and  they  establish  a  producers'  distributing  agency,  coopera- 
tive in  character,  in  the  cities;  and  they  all  deliver  their  milk  there 
and  they  distribute  it  in  that  way. 

^fow,  that  is  a  highly  commendable  association,  and  it  should  be 
encouraged  in  every  way,  and  if  there  is  anything  whatever  in 
Federal'^antitrust  law  that  w^ould  prevent  them  from  doing  it,  I 
want  to  amend  that  law  so  that  they  shall  be  permitted  to  do  it. 

But  we  will  assume  that  this  farmers'  cooperative  association  of 
milk  producers  is  highly  successful;  so  much  so  that  it  weakens  the 
competition  of  the  independent  fellows;  and,  catching  the  trust 
spirit,  thev  enter  into  a  combination  by  which  they  gather  into  their 
association  every  other  distributor  of' milk  in  the  city.  After  that 
they  have  a  monopoly  of  it.  Now,  you  do  not  want  any  legislation — 
I  am  sure  you  do  not — that  will  authorize  that  kind  of  a  combination. 

Mr.  Lyman.  Senator.  I  would  answer  that  by  saying  that  section  2 
would  absolutely  take  care  of  that. 

Senator  Walsh.  Hoav  would  section  2  take  care  of  it? 

Mr.  Lyman.  The  procedure — the  machinery — is  laid  down — of  the 
Secretary  of  Agriculture — if  he  has  reason  to  believe  that  there  is 
such  an  association  to  restrict  trade. 

Senator  Walsh.  Such  a  combination  would  be  a  monopoly. 

Mr.  Lyman.  It  ends  up  in  an  injunction  by  a  court. 

Senator  Walsh.  Yes;  but  let  me  ask  you.  Why  should  a  monopoly 
of  that  character  be  tolerated  any  more  than  any  other  kind  of  a 
monopcdyi  Why  should  you  condwnn  a  m<»K>poly,  we  will  say,  of 
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the  in-oduction  of  cookstoves  in  a  community  ?  ^Jy  should  you  say 
that  if  the  dealers  in  liardware  in  a  city  should  aU  combme  and  the 
whole  thin*r  be  thrown  into  one  combination  that  shaU  be  uniawtul, 
but  if  the  competitors  in  marketing  milk  associate  themselves  to- 
gether it  shall  not  be  unlawful?  r« 

Mr  LYAr\x  Mv  answer.  Senator,  is  that  the  Supreme  Court  of  ttw 
United  States  lias  now  declared  that  there  are  good  trusts  and  bad 
trusts,  and  that  the  wliole  history  of  the  cooperative  movement  is 
this,  not  to  raise  the  difficulty  you  anticipate  in  the  mam. 

Senator  Walsh.  That  is  no  answer  at  all.  .  ^  i 

Mr  Lyaivx.  We  could  raise  tlu>e  obiectinns  as  to  what  people 
might  say,  but  when  the  whole  tendency  is  the  other  wav,  and  when 
w^lth  is  being  concentrated  in  the  hands  of  a  few,  and  when  it  seems 
that  there  was  to  come  on  an  era  of  antisocial  legislation  at  the  pres- 
ent time  rather  than  legislation  which  is  looking  to  curb  nionopolies 
and  trusts,  it  seems  to  me  that  we  should  take  steps  which  will  en- 
tourage and  permit  the  producers  of  the  country  to  be  in  a  stronger 
position  so  that  they  can  stay  in  the  industry.  i  i.  xi,^ 

It  has  been  pointed  out  this  morning  by  several  speakers  that  the 
situation  is  verv^  serious.  This  situation  has  been  going  on  and  get- 
tin^r  worse  for  the  last  few  years.  , 

f hia  measure  is  what  the  farmers  throughout  the  country,  trom 
coast  to  coast,  feel  is  necessary  to  encourage  them.  There  i-  a  tear  at 
the  present  time  that  they  are  going  to  have  their  offices  raided,  that 
their  officers  are  going  to  be  put  in  jail-and  their  officers  have  l)eeu 
out  in  iail— for  the  most  part,  as  we  know,  under  ^tate  laws— tliat  is 
true.  Senator— but  the  fact  remains  that  there  has  been  encourage- 
ment giyen  to  that  by  Federal  officers;  and  if  you  will  turn  to 

^^ieimtor  Wamh.  Yes;  but  you  must  remember  that  is  all  l)eside 
the  question  that  I  have  put  to  you  and  the  question  T  am  directing 
TOur  attention  ta   That  is  a  general  discussion  of  the  whole  subject. 
You  could  easUy  conoeive-you  know  you  could  easilv  <  onc^ive— 
that  the  farmers'  cooperative  organization  should  ^abiish  its  dis- 
tributive agencv  and  there  would  be  only  one  other  distributiNc 
a-ency  in  the  city,  just  like  the  farmers^  elevator;  there  is  onlv  one 
other  distributing  agency  in  the  .^J?^^^^^ 
tion  bv  which  thev  affect  that  competing  distributive  agency,  ^ow 
not  everyone  around  the  country  is  in  the  original  organization,  and 
the  other  producers  of  milk  are  obliged  to  sell  then-  product  to  tin. 
monopolistic  organization,  cooperative  in  character.  It  is  exa^ly  the 

same  thing  I  told  you  before.  .        .  n  i  . 

The  point  I  am  trving  to  make  to  you  is  that  you  are  likeh .  by 
what  vou  propose,  unless  you  carefully  safeguard  it.  to  precipitate 
just  eiactlv  the  evil  that  you  are  seeking  to  remedy.  In  other  words, 
vou  are  likelv  to  take  away  from  your  people  the  market  that  they 
have,  by  autl^orizing  combinations  which  will  result  m  a  monopoly 

in  certain  localities.  x  xi. 

:Mr.  Lyman.  Well.  Senator,  do  you  not  thmk  that  the  safeguards 

of  section  '2  will  take  care  of  it? 

Senator  Walsh.  Xo:  T  do  not.  ^.n  t         ^  ^a^^ 

Mr.  Lymax.  Wliy  will  that  not  take  care  of  that?  I  can  not  under- 
stand your  thought  there. 


30     ASSOCIATION  OF  PB0D17CEBS  OF  AGBIGULTUBAL  PBODUOIS. 

Senator  Wamh.  I  will  tell  you  why  it  will  not  take  care.  I  will 
try  to  make  that  perfectly  clear  to  you.  We  will  say  it  is  the  city  of 
Helenas  in  which  I  live. 

Mr.  liYMAx.  Yes. 

Senator  WAiiSH.  There  is  no  cooperative  organization  there.  They 
each  distribute  their  own  milk.  But  we  will  suppose,  now,  that  they 
do  organize  a  coo])eratiA^e  association  of  some  of  the  producers  of 
milk,  but  not  all,  and  that  cooperatiA  C  association  takes  over  the  dis- 
tribution of  milk  in  the  city.  It  does  not  include  all  of  the  milk 
producers. 

Now,  those  milk  producers  Avho  are  outside  are  obliired  to  sell  to 
the  distributing  ag-ency.  They  lia^e  no  distributing  facilities  of  their 
own,  at  all.  They  are  obliged  to  sell  to  the  cooperative  association, 
which  has  absorbed  several  rival  distributing  agencies,  to  which  they 
theretofore  sold  their  milk. 

Now,  we  put  the  word  ivduce  "  in  there.  Of  course,  in  the  present 
situation,  as  the  bill  is  now  framed,  the  situation  would  not  be  taken 
care  of  at  all. 

But  let  us  put reduce  in  here.  Then  what  is  the  situation  ^  Then 
some  fellow  that  has  half  a  dozen  cows  down  in  the  Prickly  Pear 
Valley  has  got  to  make  an  a])plication  to  the  Secretary  of  Agriculture, 
and  he  has  got  to  go  through  a  lawsuit  of  no  mean  consequence  to  de- 
termine whether  that  organization  is  paying  him  enough  for  his  milk 
or  not;  and  when  he  gets  an  adjudication  finally,  after  the  thing  goes 
through  the  circuit  court  of  appeals,  he  gets  an  adjudication  to  the 
effect  that  they  are  not  paying  him  enough,  and  they  have  got  to  pay 
him  more.  Very  good.  Time  goes  on:  two  or  three  years  go  on,  and 
things  change.  Prices  have  been  rising,  and  they  rise  again,  and  they 
reduce  the  price  of  milk  again  and  again.  Now,  what  has  he  got  to 
do  ?  In  other  words,  you  are  endeavoring  to  preserve  the  farmer  from 
the  peril  he  is  in  of  prosecution,  but  you  are  putting  it  in  this  shape, 
so  that  the  only  remedy  you  offer  hrni  is  by  coming  up  here  to  the 
Secretary  of  Agriculture  and  then  gmng  through  a  regular  course  in 
the  courts  to  get  protection. 

Mr.  Ltmak.  May  I  ask  you  Avhether  you  think  that  danger  is  so 
real  as  to  prevent  the  reporting  out  of  this  bill  ?  Do  you  think  that 
is  a  real  danger,  and  should  it  j^revent  consideration  at  this  time  1 

Senator  Walsh.  T  tliink  it  is  a  danger  that  wo  ought  to  avoid,  and 
the  point  I  make  is  that  your  legislation  should  be  such  as  to  reach 
some  evil  yon  are  seeking  remedy  and  not  siieh  as  will  breed  new 
ones. 

Now,  you  spoke  about  milk.  The  milk  producers  get  whatever 
they  can  for  their  milk. 

Mr.  Lthan.  I  think  there  is  practically  no  danger  of  the  situation 
which  the  Senator  has  so  graphically  portrayed  here.  I  do  not  know 
of  this  tendency  going  on,  and  I  do  not  know  that  it  is  being  carried 
on  in  any  foreign  country  in  Europe.  The  cooperative  movement 
has  been  regarded  there  by  the  Gk)vemments  as  something  that  should 
be  encouraged  among  milk  producers  and  consumers. 

Senator  Wamh.  You  have  no  reason  to  impute  to  me  anything  but 
the  most  sincere  deidre  to  help  you. 

Mr.  Lyman.  I  realize  that,  Senator.  1  did  not  mean  to  impute 
any  such  intention. 
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Senator  Walsh.  You  really  feel  that  the  case  I  put  is  not  likely  to 
arise  ? 

Mr.  Lyman.  That  it  is  not  likely  to  arise. 

Senator  Walsh.  Yes.  .  ,  . i  * 

Mr.  Ltmast.  I  think  the  present  evils  are  so  great  that  there  ought 

to  be  something  to  .'orrect  them.  .  , . 

Senator  Wamh.  You  ought  to  have  legislation  so  that  it  would 

correct  them.  .      .      ,    , ,    •    -^^     n  •  ^ 

Senator  Nokbis.  I  think  if  that  situation  should  arise  it  still  is  not 
quite  so  bad  as  it  is  now,  where  you  have  another  agency  that  has  got 
to  be  oiled,  in  the  distribution  of  your  milk.  In  the  case  the  fcsenator 
puts  there  is  one  organization,  where  now  there  are  two. 

Mr  Lyman.  You  see,  now  he  is  there  on  the  job,  and  his  money  is 
invested,  and  he  has  got  a  monopoly.  ,    ,  .  r 

Senator  Nokrts.  I  have  really  felt  for  a  good  while— aii<l  1  v:as 
goine  to  offer  an  amendment,  for  two  or  three  years,  to  the  District 
appropriation  bill  to  trv  it  out  in  Washington—that  milk  being 
9omethin«^  of  almost  universal  use,  like  water,  the  municipality  ought 
to  take  chai  oe,  really,  of  its  distribution,  the  same  as  it  does  of  tht 
distribution  of  water— it  seems  to  me  it  ought  to  be  a  mumcipal 
function  to  do  it— and  take  all  the  profit  out  of  it. 

Mr.  Lymax.  Senator,  may  I  proceed? 

Senator  Xorris.  Yes.  _  i.  i.u 

Mr.  Ltmak.  You  asked  Mr.  Marsh  to  cite  one  instance  where  there 
had  been  anv  interference  with  the  cooperative  associations  of  ^rm- 
ers  by  the  Federal  Government.  If  you  will  turn  to  page  9  of  th% 
Senate  hearin^r.  at  the  middle  of  the  page,  you  will  see  tha4;  Gov. 
Deneen  speaks  about  the  Federal  Government,  through  the  district 
attorney  for  Chicago,  issuing  a  subpoena  duces  tecum  to  the  coopera- 
tive marketing  conii^anv.  He  states  that  they  served  the  subpoena, 
and  the  subprena  had  been  served  by  the  State,  a  year  or  two  ago, 
bv  going  to  the  offices  and  taking  documents  and  correspondence  of 
the  market  producers'  association  and  the  marketing  company  and 
the  minutes,  and  they  are  now  in  the  offices  of  the  district  attorney 

of  the  T^nited  States.  ,  •      ,   ^         ne         j  v 

I  was  out  in  Chicago  not  long  ago  and  called  at  the  omce,  and  it 
was  my  understanding  that  they  still  had  those  records  that  Gov. 

Deneen  refers  to.  .  .  i  x 

Senator,  when  vou  consider  that  this  action  was  taken  at  a  tame 
when  the  State  campaign  was  going  on.  you  can  see  what  influenoe 
that  had.  if  vou  understand  that  the  milk  producers  wefe  acquitted 
bv  a  city  jury  not  long  ago.  and  this  action  was  taken  at  a  time  when 
the  State  case  was  pending,  and  it  had  a  very  harmful  effect  on  the 
whole  matter,  and  it  was  feared  that  it  might  influence  the  authorities 
in  the  minds  of  the  people. 

There  is  one  case  cited  right  there,  in  answer  to  the  question  you 

put  to  Mr.  Marsh.  .  i 

'  Furthermore,  after  the  Clayton  antitrust  law  was  i)assed.  with 
section  6  pro\  iding  that  the  associations  organized  without  capital 
stock  and  not  engaged  in  business  for  profit  were  to  be  excepted,  the 
Department  of  Agriculture  began  a  campaign  of  education  and  sent 
out  to  the  various  States  of  the  country  model  nonstock,  nonprofit 
laws,  in  an  effort  to  get  the  legislatures  to  pass  these  nonstock,  non- 


profit  laws.  Now,  the  farmers  in  Wisconsin  and  other  States  had 
after  years  of  effort  succeeded  in  securinf;  the  adoption  of  State  co- 
operative laws  based  on  the  Rochdale  plan,  the  democratic  plan, 
providing  for  patronage  dividends.  In  my  State  the  farm  organiza- 
tions felt  that  the  passage  of  section  6,  throwing  its  weight  on  the 
nonstock,  nonprofit  feature,  would  be  disastrous,  because  it  was  aimed 
at  the  cooperative  movement;  Mid  we  at  that  time,  ba^k  three  or 
four  years  ago,  felt  that  there  should  be  an  amendment  to  section  6 
to  make  it  possible  for  the  farm  organizations  to  go  into  business, 
and  with  capital  stock.  Our  State  law  required  us  to  have  capital 
stock,  Mr.  Chairman,  and  required  that  we  should  build  up  a  reason- 
able surplus  from  year  to  year  to  safeguard  the  general  public,  and 
to  make  these  associations  have  stren^h  so  that  they  should  be 
recognized,  and  have  standing  in  the  business  world.  ^ 

That  campaign  went  on  for  the  adoption  of  a  diflferent  kind  of 
law,  a  hiw  which  we  did  not  understand,  a  law  which  would  make 
it  verv  difficult  to  form  nonstock,  nonprofit  associations.  The  de- 
partment has  sent  out  instructions  as  to  how  to  organize  local  asso- 
ciations without  capital  stock,  and  it  takes  20  or  30  typewritten  pages, 
lon<r  legal  cap  size,  to  exi)hiin  how  they  can  organize  without  capital 
stock.  I  have  always  thought  it  was  simply  doing  by  indirection 
A^'hat  they  are  not  allowed  to  do  directly,  and  I  thought  it  would  he 
much  better  to  have  a  clear  cut  distinction,  and  to  allow  them  to  have 
capital  stock. 

Now,  that  expression  "  not  conducted  for  profit,"  is  another  breeder 
of  trouble.  In  a  purely  cooperative  association,  Mr.  Chairman,  the 
association  does  not  make  any  profit.  It  pays  interest  on  the  capital 
stock  invested.  In  many  places  they  pay  only  4  or  5  per  cent.  The 
Farmers'  Equity  Union,  which  is  a  member  of  our  board,  has  about 
oOO  farmers'  grain  elevators,  organized  on  a  cooperative  plan,  and 
they  only  pay  3  per  cent  on  their  capital  stock.  They  are  not  in  the 
business  for  making  money  for  the  corporation.  They  are  in  the 
business  for  selling  the  products  of  their  mmibership  advantageously. 

Senator  Norms.  Of  course  they  are  in  business  for  profit  to  the 
members. 

Mr.  Lv^fAx.  Well,  I  do  not  call  that  a  profit,  Senator*  I  do  not 
think  that  is  the  term  Ave  ought  to  use. 

Senator  Nohris.  It  is  perfectly  legitimate.  Every  man  wants  to 
make  a  profit  in  his  business. 

Mr.  Ltman.  Because  it  may  not  be  a  profit.  Suppose  that,  through 
a  cooperative  association,  I  got  10  cents  a  bushel  more  for  my  wheat 
than  I  would  if  there  was  no  association.  Is  that  a  profit  i 

Senator  Norris.  Yes. 

Mr.  Lyman.  Senator,  here  is  what  I  am  2:ettin^  it.  Suppose  I  lost 
money  on  my  grain  in  1918  and  that  I  did  not  make  a  profit  on  my 
farm. 

Senator  Nocms.  You  would  make  a  profit. 

Mr.  Ltman.  You  understand  that  many  farmers  did  not  make  a 
profit  but  made  an  actual  loss.  Why  call  that  a  profit? 

Senator  Noerts.  Why  get  away  from  the  profit,  now  ?  There  is  no 
disgrace  to  it.  It  is  a  perfectly  legitimate  and  perfectly  honorable 
d^re  to  make  a  profit,  and  we  ought  to  let  everybody  make  a  profit. 
They  must  have  a  profit  or  they  will  go  out  of  business. 
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Mr.  Lymak.  I  am  absolutely  for  a  fair,  reasonable  profit,  and  that 
is  why  we  have  farmers^  organizations,  because  it  appears  that  that  is 
<he  only  way  we  can  really  make  farming  profitable. 

Senator  Norris.  I  see. 

Mr.  Ltmak.  And  what  I  am  getting  at  is  that  there  should  be  a 
distinction  made  between  making  a  profit  for  the  farmers  and  mak- 
ing a  profit  for  the  cooperative  association,  because  in  the  main  they 

are  not  in  business,  as  cooperative  associations,  to  make  profits  for  the 
corporations.  They  are  trying  to  make  fanning  profitable,  and  if 
that  interpretation  is  acepleJ  and  applied,  it  will  get  away  from  a 
lot  of  misconcej^tion  which  is  driving;  a  wedge  between  the  city  and 
the  country.  They  think  that  these  cooperative  associations  are 
trying  to  buihl  uj)  profits.  They  have  in  mind  the  packers  and  the 
other  great  trusts  that  are  buildin^:  up  huge  profits,  not  by  any  effort 
of  the  stockhohlers,  excei)t  in  so  far  as  they  have  lent  their  money. 
Now,  we  can  get  money.  Senator,  for  6  or  7  per  cent  in  normal  times, 
or  less,  don't  you  Ivuow,  and  that  is  enough  to  pay.  And  then  we  feel 
that  the  money  from  the  sale  of  the  farmers'  products  should  go  back 
to  the  farmers  themselves:  and  when  the  farmer  gets  that  money  lie 
may  find  that  he  has  made  a  profit  out  of  his  business  when  he  sells 
his'milk  and  his  wheat  and  his  hogs,  and  figures  everything  up;  he 
may  find  that  lie  lias  made  a  profit.  But  the  fact  is  that  at  the  pres- 
ent time  the  avera*re  farmer  is  not  making  a  profit  and  he  is  suffering 
a  loss,  and  we  can  see  that,  because  the  farmers  are  flocking  into  the 
cities:  and  that  is  why  we  are  here  asking  for  some  legislation  that 
will  encourage  this  cooperative  movement  among  the  farmers  of  this 
country.  It  is  the  only  way  they  haA'e  to  figlit  these  monopolies  and 
these  great  distributors  who  buy  their  products.  I  think  you  will 
agree  with  that;  and  I  think  Senator  Walsh,  with  his  experience  in 
Montana  and  the  northwest  country,  knows  that  there  must  be  organi- 
zations of  farmers:  and  if  Ave  can  show,  as  I  think  we  have,  that  they 
are  being  prosecuted  all  over  the  country  under  State  laws,  and  that 
the  State  prosecutors  are  pointing  to  this  Federal  law  and  using  that 
as  a  means  to  prosecute  in  the  States,  there  ought  to  be  some  remedial 
legislation. 

Senator  Wai.sh.  That  is  really  what  I  am  looking  for;  but  I  have 
not  heard  any  of  it  yet. 

You  referred  to  <Grov.  Deneen's  testimony  here,  and  all  he  says 
is  ih&t  a  subpoena  was  issued  and  that  the  books  of  these  two  com- 

E antes  were  gathered  in.   That  is  all  he  says  about  it   Now,  just 
ow,  without  any  proceedings  pwding--Haiiless  it  was  a  grand  jury 
in  ve  s  t  i  gation— — 

Mr.  Ltmak.  That  is  what  it  was^  Senator,  a  grand  jury  investi- 
gation. 

Senator  Walsh.  Even  then,  there  is  no  authority  in  the  law  any- 
where for  the  district  attorney  to  invade  the  premises  of  th<fie  people 
and  gathe):  in  their  books.  They  did  it  though. 

Mr.  Ltman.  They  did  it. 

Senator  Wai-sh.  All  right ;  but  the  law  did  not  authorize  it  to  be 
done.  It  was  a  lawless  act,  but  Gov.  Deneen  does  not  say  they  were 
investigating  it  under  the  Sherman  Act.  It  may  be  that  it  was  under 
the  pure  food  act  that  they  were  proceeding.  He  just  merely  states 
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that  the  district  attorney  sent  a  man  out  and  invaded  these  offices, 
and  apparently  Avithout  any  authority  of  the  hiw  at  all,  gathered  in 
their  b<»okb  and  took  them  over  to  his  office,  and  there  they  are  yet. 
!Non,  that  itj  all  he  says.  There  is  not  evei)  any  intimation  in  it  that 
there  was  any  claim  that  these  organizations  were  organizations  in 
violation  of  the  Sherman  Act. 

Mr.  Marsh.  May  I  ask  you  a  question.  Senator  Walsh,  right  there  ^ 

Senator  Walsh.  Yes. 

Mr.  Marsh.  If  there  were  on  the  statutes  a  bill  similar  to  this, 
with  these  principles  incorporated,  would  it  not  tend  to  deter  any 
such  lawless  act — as  I  believe  vou  have  described  it — as  that  re- 
f erred  to  by  Gov,  DeneeuJ  It  would  certainly  have  that  strong 
tendency. 

Senator  Walsh.  That  would  be  the  case  probably,  provided  there 
was  some  contention  that  these  organizations  were  existent  in  viola- 
tion of  the  Sherman  Act,  at  which  this  is  aimed.  But  even  that  is 
not  suggested,  Mr.  Marsh. 

Mr.  Mabsh.  The  condition  is  the  same  to-day  as  at  the  time  that 
examination  was  made,  and  our  point  is,  if  Mr.  Lyman  will  pardon 
me  for  taking  a  little  more  of  his  time  

Mr.  Lyihan.  Certainly. 

Mr,  Marsh.  Our  point  is  that  such  a  definite  law  will  give  a  stand- 
ing to  these  farmers'  orgimizations  which  will  probably  effectively 
tend  to  deter  any  such  act  on  the  part  of  the  Federal  prosecuting 
officer ;  because  they  are  lawless  acts,  as  you  have  defined  them. 

Mr.  Lyiviax.  In  an  elfort  to  clarify  some  of  these  matters,  may  I 
ask  Senator  Walsh  whether  he  would  be  willing  to  meet,  with  your- 
self, Mr.  Chaiiinan,  and  any  other  members  of  this  committee,  with 
Mr.  Volstead's  committee  of  the  House.  Mr.  Volstead,  while  he  is 
also  a  lawyer,  has  farming  land  there,  and  he  has  told  us  that  he  is 
a  member  of  some  of  these  farmers'  grain  elevators.  Senator  Walsh 
asked  whether  this  bill  had  been  drawn  up  by  anyone  with  experience, 
and  he  refers  to  the  fact  that  Mr.  Miller  in  his  testimony  did  not 
refer  to  tiie  case  of  the  farmers'  grain  elevators.  Now,  it  seems  to 
me,  inasmuch  as  this  bill  was  drawn  up  by  Mr.  Volstead,  who  has 
had  farming  experience  in  Minnesota,  and  who  owns  stock  in  some 
of  these  farm  elevators,  it  might  be  a  mighty  good  thing  for  us  as 
soon  as  possible  to  have  a  conference  with  him.  We  talked  over  a 
good  many  of  tiiese  things  with  Mr.  Volstead^  and  he  raised  none  of 
uie  objections  which  you  have  raised. 

Senator  Wamh.  Quite  obviously.  They  apparency  did  not  oc- 
cur to  him. 

Mr.  Ltmak.  We  discussed  many  of  these  things,  Senator,  and  he 
saw  no  da^er  in  the  situation. 

Senator  Wai^sh.  I  should  be  very  glad  to  meet  with  Mr.  Volstead. 
I  have  a  very  warm  regard  for  him,  and  a  re^;ard  for  his  ability  as 
a  lawyer.  But  what  I  would  sugg^  to  vou  is  to  bring  down  here 
the  Assistant  Attorney  Greneral,  who  is  chai^d  with  the  execution 
of  the  Sherman  Antitrust  Act.  I  tried  to  get  Mr.  Todd  here,  who 
for  10  years  had  charge  of  the  administration  of  that,  and  who  prob- 
ably knows  better  than  any  other  man  in  the  United  States  about 
the  operation  of  tlie  Sherman  Act,  and  who  could  have  pointed  out 
to  us  distinctly  what  danger  there  is  in  the  farmers'  organization. 
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Senator  Norris.  Suppose  we  have  the  clerk  send  tliis  bill  to  the 
Department  of  Justice  and  also  to  the  Department  of  Agriculture. 
Has  that  been  done,  over  in  the  House,  do  you  know? 

Mr.  Lyman.  I  do  not  know. 

Senator  Xorkis,  And  ask  them  to  make  anv  comments  thev  want 
to  make  on  it  and  send  anyone  here  that  they  think  can  tlirow  any 
light  on  it  or  suggest  any  changes. 

Senator  AA'alsh.  I  am  sure  that  Mr.  Todd  would  be  verv  glad  to 
come  here  and  give  us  the  result  of  a  vaster  experience  of  the  anti- 
trust act  than  any  other  man  in  the  United  States. 

Mr.  Lyman.  My  only  thought  in  regard  to  that  is  that  I  under- 
stand the  Senate  is  to  adjourn  in  less  than  two  weeks.  This  bill  has 
been  before  the  Senate  committee  since  last  summer. 

Senator  Norms.  Personally,  I  would  not  have  any  objection  to 
acting  on  it  right  now ;  but  I  realize  the  importance  of  these  things, 
and  I  am  anxious  that  when  we  do  report  it,  if  we  do  report  it,  we 
should  have  behind  it  all  the  possible  influence  that  will  help  it,  and 
I  would  rather  even  see  it  delayed  somewhat  tiian  to  have  a  fight 
later  on. 

Mr.  Lyman.  Do  I  understand  that  S^iator  Norris  wishes  to 
make  a  change  in  section  2? 

Senator  Norris.  I  feel  personally  now  that  I  have  no  objection  to 
all  the  additional  light  we  can  get  from  any  source,  and  I  would 
like  to  strike  out  the  words  "  of  their  members  "  from  line  8,  page  1, 
and  to  put  in  the  words  "or  reduced"  after  the  word  "enlianced," 
in  line  12,  on  page  2;  or  to  amend  it  in  some  oGier  way  tiiat  would 
have  the  same  effect  as  that. 

Mr.  Lyman.  That  would  make  it  read,  "  unduly  enhanced  or  re- 
duced »? 

Senator  Norris.  Yes. 

Mr.  Lyman.  I  think  the  farmers  will  smile  when  that  is  done,  be- 
cause it  is  absolutely  the  other  way  around. 

Senator  Norbis,  I  know  it.  That  might  perhaps  never  occur. 
But  theer  is  a  loophole  there  hv  whidh  evil  might  be  accomplished. 

Mr.  Lyman.  Then  yon  would  strike  out,  in  line  8,  on  page  1  

Senator  Norris.  The  words  of  their  members."  I  do  not  want  to 
leave  any  doubt  here  in  this  legislation  that  would  not  enable  this 
Idnd  of  an  organization  that  we  are  providing  for  to  handle  the 

Clucts  of  other  farmers  besides  the  products  of  their  own  mem- 
,  and  I  do  not  think  it  would  be  fair  if  we  precluded  ihem  from 
doii^  it. 

If  you  do  take  those  words  out,  it  seems  to  me  we  would  have 
prevented  them  from  doing  what  they  want  to  do,  and  what,  in  the 
organizations  I  know  anything  about,  they  do  do;  and  it  is  perfectly 
legitimate,  and  they  ought  to  have  the  right  to  do  it.  I  resui%e  that 
I  do  not  agree  with  Senator  Walsh  in  his  construction  there,  and  if 
he  is  right,  that  is  not  necessary. 

Mr.  Lyman.  There  are  some  other  matters  

Senator  Norris.  There  ought  to  be  no  doubt,  it  seems  to  me,  also, 
but  what  these  organizations  could  handle  things  entirely  different 
from  what  they  produce.  For  example,  the  ones  I  am  familiar  with 
buy  coal  and  sell  it.  I  think  some  of  them  buy  other  things  b^des 
coal.  In  the  East  they  would  buy  fertilizer  and  handle  it. 
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Mr.  Lyman.  It  is  very  important  that  they  should,  too. 

Senator  Noraus.  Yes.    Now,  I  do  not  want  to  leave  any  doubt 
but  what  they  have  the  right  to  do  that. 

-Mr.  Lyman.  I  think  ttiat  is  all,  except  that  there  are  some  matters 
that  Senator  Walsh  has  raised  which  I  would  like  to  talk  about  it 
there  were  tune;  but  inasmuch  as  tliey  were  hypothetical  questions  1 
do  not  think  it  is  necessary;  and  if  we  can  get  together  ^^th  Mr. 
Volstead  and  talk  some  of  these  matters  over  m  the  light  ot  lus 
experience  out  there  as  a  stockholder  in  swne  of  these  cooperative 
elevators.  So  that  that  is  aU  I  have  to  say. 

Senator  Norms.  We  will  have  the  clerk,  then,  send  a  copy  ot  this 
bill  to  the  Department  of  Justice  and  a  copy  to  the  Department  ot 
Acrriculture,  and  ask  those  departments  to  return  the  biU  with  such 
connnents  as  they  see  fit  to  make  upon  it,  and  if  necessary  to  send 
someone  up  here  to  address  the  committee  on  them. 

Senator  Walsh.  Also,  if  I  am  at  liberty  to  do  so  I  Avould  like  to 
address  a  letter  to  Mr.  Todd  and  send  him  a  copy  of  the  biU. 

Senator  Nurkis.  Yes.  _         .  •        i  4. 

Senator  Walsh.  And  ask  him  for  information  concerning  what 
he  knows  about  prosecutions  against  f^^^^js'  or^zations  or  the- 
likelihood  of  such,  and  to  what  extent,  if  at  all,  they  stand  n  pei  1 
nnder  existing  law.  and  what  his  views  are  as  to  this  particular  bill, 
and  ask  him  if  he  could  come  before  uf-        .       ,  .  , 

Senator  XouRis.  Yes;  I  would  be  glad  to  have  him.   Ipu  gentle- 
men are  all  here  in  town,  and  we  can  meet  on  a  day's  notice  at  any 

time.  . , 

Mr.  Fra5ie.  Will  we  be  notihed  i 

Senator  XoRpas.  Yes.  .1  •  j 

Mr  Lymax.  Senator  Walsh,  we  want  to  have  something  done  tins 
session  We  have  not  had  any  farm  legislation  passed,  and  it  has 
■  been  pending,  and  we  are  anxious  to  have  somet^  done  if  we  could. 
We  have  been  here  all  the  time,  all  winter,  and  tW  bill  was  mtro- 
duced  ast  summer,  and  we  have  been  here  trymg  to  get  something 
done  Our  ards  have  been  openly  laid  on  the  table  and  we  have 
not  been  carrying  on  any  underhand  propaganda.   We  would  hke 

&r  wS.  'senator  Norris  spoke  to  me  about  this  legislation 
a  week  aeo    That  is  the  first  time  anybody  has  ever  mentioned  it. 

Seratof  Norris.  I  spoke  to  you  when  we  had  the  other  heanngs, 
Senator,  but  I  presume  you  have  forgotten  it.  r^or, 
Semtor  W^LSH.  I  have  forgotten  it.    Personally,  Mr.  Lyman, 
alttugh  I  am  entirely  sympathetic  with  the  idea  and  wa^to  do 
anything  I  can  to  take  out  your  cooperative  organizatioi^  from  the 
of  the  act,  I  do  not  intend  to  rush  into  legislation  which, 
SSi^  to  me,  as  it  is  drafted,  is  very  much  more  likely  to  ex- 
^apra^^e  evils  of  which  you  spoke  than  to  remedy  them. 

ilL^n!  C^iSd  we  arringe  L  this  meeting  or  conference  next 

^  Senator  Norris.  If  we  could  get  the  reports  from  these  depart- 
mente    JuS  as  soon  as  they  come  in,  if  the  clerk  will  notify  me,  I 

"TxtL^""^  P-  -^committee  adjourned, 

subject  to  the  call  of  the  chairman.) 
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WEDNESDAY,  MAY  26,  1920. 

T^NiTKi)  States  Sexate, 
Subcommittee  ox  the  Judiciary, 

Was-hhtf/ton.  D.  ^. 

The  subcommittee  met,  pursuant  to  call,  at  2.30  (/clock  p.  in.,  in 
the  committee  room,  Capitol,  Senator  George  W.  Norris  presiding. 

Present:  S^ators  Norris  (chairman),  Brandegee,  and  Walsh  of 
Montana. 

STATEMERT  07  ME.  O.  CABBOLL  TOBB. 

The  Chaikman.  For  the  record,  Mr.  Todd,  just  state  who  you  are 
and  what  your  official  position  is. 

Mr.  Todd.  I  was  the  asistant  to  the  Attorney  General  from  Au- 
gust; 1913,  to  April  1, 1919. 

The  Chairman.  Are  you  connected  with  that  office  now? 

Mr.  Todd.  No;  I  resigned  on  April  1, 1919. 

The  Chairman.  What  are  you  doing  now,  Mr.  Todd*? 

Mr.  Todd.  Practicing  law. 

The  Chairman.  Here  in  Washington? 

Mr.  Totd.  In  the  city  of  Washington. 

The  Chamman.  Mr.  Todd,  Senator  Walsh  requested  that  we  have 
you  come  before  the  committee  to  give  your  ideas  of  this  bill  which 
IS  before  this  subcommittee,  S.  4344.   I  wish  you  would  go  ahead  in 

your  own  way.  • 
Senator  Walsh.  Will  you  have  the  record  diow  what  familiarity 

Mr.  Todd  has  with  the  subject? 

The  Chatrmax.  While  you  were  in  the  department  what  was  your 
parti^'ular  line  of  work? 

Mr.  Tuni).  I  was  in  immediate  charge  of  the  enformnent  of  the 
antitrust  laAvs,  the  Sherman  Act,  the  Clayton  Act,  and  related  acts 
of  Congress. 

Senator  AVaesh.  With  what  prosecutions  under  any  of  those  acts 
of  any  particular  moment  were  you  associated? 

Mr!  Toon.  The  more  important  ones  were  the  prosecution  against 
the  anthracite  coal  combination,  that  is  sometimes  known  ^as  the 
Keadin^^  case,  and  the  prosecution  a<rainst  the  Steel  Trust  or  the 
Steel  CV)rp()ration,  the  Harvester  case,  the  American  Can  case,  the 
Eastern  States  Lumber  Dealers'  Association,  and  I  could  go  on  at 

considerable  lenjrth. 

Senator  Waesh.  That  will  be  sufficient  for  the  present  purpose. 

Let  me  inquire,  Mr.  Todd,  during  any  of  the  period  of  your  serv- 
ice in  the  Attorney  (ieneraFs  office  were  you  ever  called  upon  to 
inquire  into  the  validity  of  organizations  of  farmers? 
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Mr.  ToDD.  I  was;  and  also  of  wprkingmen— labor  organizations. 

Senator  Wamh.  And  what  was  the  nature  of  the  inquiry  that  you 
were  obliged  to  prosecute  concerning  the  legality  of  operations  of 
farmers'  associations  or  organizations? 

Mr.  Todd.  From  time  to  time  complaint  would  be  made  that  asso- 
ciations of  farmers  were  violating  the  antitrust  law  in  that  they 
were  selling  their  product  collectively  and  at  the  same  time  m  that 
way  su]:>pressing  competition  among  themselves. 

Senator  AValsh.  Can  you  refer  us  to  any  particular  organization 
or  association  against  which  charges  of  that  kmd  were  laid  before  the 
Department  of  Justice? 

Mr.  Todd,  Yes. 

Senator  Walsh.  Do  so,  please.  ,       .   ^  •  . 

Mv.  Tom\  The  one  I  have  especially  m  mmd  was  the  one  agamst 

the  Dairymen's  League.  •      •  j 

Senator  Walsh.  1  ake  tlie  Dairymen's  League;  have  you  m  mind 
generally  the  plan  of  operation  of  that  organization,  the  plan  of  its 
ore:anization  and  its  operation  ? 

Mr  Todd.  I  do  not  know  how  specific  I  could  be.  As  1  recaU-it, 
it  was  a  plan  under  which  the  dairymen  met  and  agreed  amongst 
themselves  upon  a  price  at  which  they  should  sell  their  milk. 

Senator  Walsh,  1  hen  it  was  a  straight  price-fixmg  agreement  be- 
.tween  independent  proudcers?  *      •  • 

Mr  Todd  Yes ;  thev  were  associated  for  the  purpose  of  arriving 
at  a  price  at  which  thev  should  sell  their  milk.  There  were,  no  doubt, 
incidental  activities,  but  those  have  passed  out  of  my  mmd  because 
mv  thought  was  centered  on  the  question  whether  an  association  of 
dairvmen  for  that  purpose  was  unlawful  under  the  Sherman  Act, 

Senator  Walsh.  Then  apparentlv  there  were  various  dairymens 
oro-anizations  or  individual  dairvmen  enpraged  in  producing_  milk 
that  foi-med  themselves  into  some  kind  of  a  voluntary  association  or 
otherwise  and  they  met  with  a  view  of  fixing  prices  at  which  their 
product,  the  milk/should  be  sold?  ;  ,  .  - 

Mr.  Todd.  That  is  my  recollection  of  tlie  broad  outimes  of  tneir 

organization.  ^  _  •  i 

Senator  Bkandixiek.  Was  this  Dairymen's  League  a  ation-wicle 

organization  or  was  it  only  in  certain  States?  ^         •    yir  • 

Mr  Todd  There  were  associations  in  particular  States,  in  Illinois 

and  Wisconsin,  for  example,  and  about  New  York.    My  impression 

is  that  they  were  united  in  some  way  into  a  national  organization. 
Senator  Braxdegee.  Did  vou  liave  occasion  to  look  into  their  torm 

of  organization?   Was  it  simply  a  volunteer  association  or  a  legal 

corporation?  ,       i    x  •  ^ 

Mr  Todd.  I  think  in  some  States  it  was  purely  voluntary,  torming 

an  association,  and  in  others  it  was  a  corporation.   I  could  not  name 

the  States  in  which  it  was  one  and  in  which  it  was  the  other,  i  tliink 

it  appeared  in  both  forms. 

Senator  Walsh.  What  came  of  the  matter? 

Mr  Todd  My  conclusion  was  while  we  could  not  say  that  the  law 
was  perfectly  clear,  the  doubt  was  too  serious  to  warrant  the  Ciovern- 
ment  in  instituting  prosecution.  *       ^  ^  u 

Senator  Waesh.  Then  anyway,  that  kind  of  an  association  be  it 
good  or  evil,  fell  under  some  peril  of  being  prosecuted  under  the 
Sherman  Act? 
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Mr.  Todd.  Oh,  yes.  T  have  it  in  my  own  mind,  rightly  or  wrongly, 
quite  a  (iehnite  standard  to  apply  in  reaching  a  conclusion  as  to 
whether  the  case  should  be  prosecuted  or  not.  That  standard  was, 
first,  whether  if  any  showing  could  be  made  that  the  price  fixed  was 
excessive  or,  secondly,  whether  any  showing  could  be  made  that  any 
coerciA  C  measures  were  employed  to  bring  dairymen  into  the  league 
against  their  will  or  to  exclude  them  from  the  league  when  they 
wanted  to  come  in.  In  either  of  these  latter  two  contingencies  which 
I  mention,  either  on  a  showing  of  excessiA^e  prices  or  on  a  showing  of 
^coercive  practices  of  the  kin<l  which  I  have  indicated.  I  should  not 
then  have  thought  that  they  were  exempt  from  prosecution. 

Senator  Brandegee,  Did  you  find  that  meml>ers  of  these  associa- 
tions got  a  better  price  for  their  product  than  those  who  were  not 
members  ? 

Mr.  ToDD.  I  really  could  not  say  as  to  that.  That  concerns  more 
the  economics  of  it. 

Senator  Bkandegee.  I  thought  you  were  considering  whether  they 
were  charging  a  higher  price  or  whether  they  enhanced  the  price. 

Mr.  ToDD/Yes;  but  I  do  not  know  that  I  made  any  definite  com- 
parisons between  the  price  which  was  charged  by  dairymen  who 
were  in  these  associations  and  those  which  were  charged  by  dairymen 
outside.  In  the  particular  case  which  I  have  in  mind,  for  the  reasons 
which  I  have  stated,  no  prosecution  was  instituted.  In  other  words, 
I  considered  that  section  6  of  the  Clayton  Act,  plus  the  proviso  which 
appeared  annually  in  the  appropriation  for  the  enforcement  of  the 
antitrust  laws,  in  effect  came  to  this,  that  the  intention  of  Congress 
was  that  organizations  of  fanners  for  the  purpose  of  bargaining 
collectively,  and  as  a  necessary  incident  of  bargaining  collectively, 
to  fix  the  price  at  which  they  should  sell,  was  not  a  combination  m 
xe^jraint  of  trade  unless  it  showed  that  the  prices  exacted  were  ex- 
cessive or  else  it  was  shown  that  the  association  resorted  to  some 
form  of  coercion  to  bring  into  its  membership  farmers  who  did  not 
want  to  come  in.  I  do  not  know  whether  I  have  made  it  sufficiei^ly 
dear  or  not. 

Senator  Walsh.  Was  ^re  any  other  similar  prosecution  against 

fanners'  organizations  f 

Mr,  Todd.  That  was  the  one  which  was  most  carefully  considered. 
There  were  some  complaints  against  two  or  tiiiree  of  these  assodaticms 

in  California. 

The  Chairman,  Frait  growers'  associations? 

Mr.  Todd.  Fruit  growers'  associations.  One,  I  thiok,  was  the  Cah- 
fomia  Baisin  Association,  and  another^  I  think,  was  the  California 
Lima  Bean  Association.  Those  associations  were  investii^ated  by 
the  district  attorney  on  the  spot,  who  reached  the  conclusion  that 
there  were  not  sufficient  grounds  for  prosecution,  and  his  conclusion 
in  that  respect  was  concurred  in  by  the  department. 

Senator  WAMH.  Do  you  recall  just  exactly  what  kind  of  an  organi- 
zation the  lima  bean  organization  was  and  what  there  was  in  its 
method  of  operation  that  gave  rise  to  the  charges? 

Mr.  Todd.  No  :  I  do  not.  Of  course,  in  i)rax;tically  all  these  asso- 
ciations I  think  there  was  this  element  which  we  have  just  spoken 
of.  I  should  not  say  in  all  of  them,  but  in  those  that  came  und»  my 
notice  this  element  of  collective  bargaining  and,  as  incidental  to 
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that,  fixing  the  price— in  effect,  jSxing  the  price— was  present.  What 
other  elements  were  present  in  those  California  associations  I  do  not 
recall.  I  have  an  impression  that  in  the  California  Raisin  Association 
ease  tihere  were  some  additional  elements  which  made  our  decision 
a  very  difficult  one  to  reach.  I  could  not  remember  specifically  what 
they  were.  It  seems  to  me,  for  one  thing,  they  have  the  voting  power 
narrowly  concentrated,  but  I  could  not  speak  positively  about  that 
because  those  particulars  have  passed  out  of  my  mind. 

Senator  Walsh.  Let  me  direct  your  attention  to  another  channel, 
for  a  moment.  In  the  western  part  of  the  country,  and  I  dare  say ' 
to  a  greater  or  less  extent  in  the  East,  they  have  what  is  known  as 
farmers'  elevator  associations.  A  number  of  farmers  dissatisfied 
with  the  way  they  are  treated  by  privately  owned  elevators  in  the 
locality  organize  and  associate  themselves  in  a  cooperative  way, 
either  by  a  voluntary  association  or  through  charter,  which  gives 
them  a  legal  existence,  associate  themselves  and  build  an  elevator  of 
their  own.  buying  the  grain  of  the  members  or  keeping  it  on  stora^ 
and  transacting  business  in  the  same  way  with  persons  outside  the 
organization  who  care  to  deal  with  them.  Do  you  find  anything  in 
an  orfraniziition  of  that  character  that  would  in  any  way  fall  under 
the  condemnation  of  the  Sherman  Act?  _  ^ 

^Ir.  Todd.  I  never  had  occasion  to  consider  that  while  m  office. 
Elevators,  of  course,  are  in  the  nature  of  public-service  companies,, 
and  T  inia<rine  in  most  of  the  States  the  reasonableness  of  their 
prices  for  their  service  and  the  fairness  of  their  practices  are  sub- 
ject to  orovernmental  regulation. 

Senator  Walsh.  Of  course,  each  of  these  elevator  companies  would 
natnrallv  shi]>  the  i^roduct  that  it  bought  or  that  it  held  on  storage* 
to  the  terminal  elevators  in  the  different  States,  and  thus  it  would 
he  enrraaed  in  interstate  business.  But  my  inquiry  of  you  is  whether 
you  find  anything  in  an  organization  of  that  character  that  would 
brine:  it  even  ii^to  ]ieril  of  prosecution  under  the  Sherman  Act? 

Mr.  Todd.  Xothinc:  occurs  to  me  at  the  moment. 

Senator  Walsh.  Let  me  go  a  little  further.  Another  organiza- 
tion doing  an  extensive  business  in  that  line  in  the  AYestern  States — 
all  the  Western  States— is  what  is  known  as  the  Equity  Association. 
That  is  a  similar  organization.  A  number  of  farmers  in  a  particular 
community  band  themselves  and  form  a  branch  of  the  E(iuity,  as  it 
is  called."  Thev  immediately  build  an  elevator.  Xow,  being  dis- 
satisfied with  the  treatment"  that  they  get  Avhen  they  ship  to  the 
terminal  elevators,  thev  confederate  themselves  into  a  State  society 
of  equity,  the  Society  "of  Equity  of  the  State  of  Xorth  Dakota,  for 
instance,  and  it  builds  or  rent's  a  terminal  elevator  at  Duluth  or 
Minneapolis,  and  thus  engages  in  Inisiness.  getting  consignments  for 
the  terminal  elevators  from  the  primary  markets,  or  elevators  at  the 
primary  markets.  Do  you  see  anything  in  such  an  organization  that 
would  in  any  way  be  in  peril  of  prosecution  under  the  Sherman  Act? 

Mr.  Todd.  No;  I  do  not. 

Senator  Walsh.  So  that  apparently  the  only  assoc-iations  that  you 
have  in  mind  that  would  come  under  the  condemnation  of  the  Sher- 
man Act  would  be  associations  that  would  become  federated  and  agree 
to  fix  prices,  or  individuals  who  would  associate  themselves  and  agree 
to  fix  prices? 


/ 
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Mr.  ToDD.  That  is  the  kind  of  association  which  I  had  immediately 

in  mind.  . 

Senator  Walsh.  Associations  of  that  kmd  would  be  m  more  or 

less  peril  ? 

Mr.  Todd.  Their  legality  has  from  time  to  time  been  called  in 
question.  I  do  not  recall  any  case  where  the  legality  of  these  other 
types  of  association  of  which" you  speak  have  ever  been  called  in  ques- 
tion, so  far  as  complaints  before  the  Department  of  Justice  are  con- 

■  Senator  Bkandegee.  Supposing  the  cotton  planters  should  form 
an  association  with  capital  stock  as  is  provided  for  in  this  bill  and 
should  agree,  among  other  things,  to  hold  their  crop  in  the  ware- 
house and  not  to  sell  it  until  it  reached  the  price  fixed  by  them.  Xow, 
whether  or  not  they  would  fall  within  the  inhibitions  of  the  Sherman 
antitrust  law  would  involve  the  facts  and  circumstances  of  the  case, 
would  it  not?  You  can  imagine  a  case  where  they  wouhl  be  jn-ose- 
cuted  on  the  claim  that  they  were  violating  the  Sherman  law  in  re- 
straint of  trade  or  tending  to  monopolize,  would  you  not? 
Mr.  Todd.  Yes;  under  the  law  as  it  stands  with  this  legislative 

construction.  •  i  i. 

Senator  Bkanueueb.  Is  not  that  coimned  to  associations  without 

capital  stock?  .  . 

Mr.  Todd.  No,  Senator;  in  each  of  the  appropnaticm  bills  appro- 
priating money  for  the  enforcement  of  the  antitrust  laws  for  some 
years  past  there  has  been  this  provision : 

Provided  further.  That  no  part  of  this  appropriation  shall  be  expended  for 
the  prosecution  of  producers  of  farm  products  and  associations  ot  farmers  who 
cooperate  and  orfranize  in  an  effort  to  and  for  the  purpse  of  obtaining  and  luam- 
taining  a  fair  and  rea-sonable  price  for  their  products. 

Nothing  is  said  there  about  whether  the  association  is  voluntary 
or  in  corporate  form.  Of  course,  it  is  not  substantive  law.  !)ut  it  is 
pretty  persuasive  legislative  construction  as  to  what  Congress  means 
to  be"  included  within  the  term  "  restraint  of  trade." 

The  Chairman.  Mr.  Todd,  on  that  point,  these  people  are  <„in- 
plaining,  as  I  understand  it,  not  so  much  that  the  existing  law  makes 
them  criminal  when  they  organize,  as  the  fact  that  some  one  will 
complain,  they  fear,  and  it  keeps  men  out  of  the  association.  1  hey 
do  not  organize,  because  they  do  not  want  to  have  the  charge  made 
ajgainst  them.  That  rider  put  on  an  appropriation  bill  simply  lumts 
the  appropriation. 

Mr.  Todd.  That  is  true.  . 

The  Chairman.  It  would  not  reinoA  e  that  fear,  it  seems  to  me,  that 
rightly  or  wrongly  exists  in  the  mind  of  the  farmer,  because,  not- 
withstanding that  rider,  if  there  was  any  other  money  available  for 
these  prosecutions  they  could  be  prosecuted  just  the  same,  and  I  think 
in  one  instance  President  Wilson  in  signing,  when  he  first  became 
President,  I  think,  the  first  appropriation  biU,  when  the  rider  was 
on  he  signed  it,  but  he  issued  a  public  statement  m  which  he  said 
that  he  did  not  approve  that  rider,  but  he  signed  the  bill  neverthe- 
less, because  he  had  enough  money  in  other  appropriations  with 
which  he  could  prosecute  those  oi^anizations  notwithstanding  that. 
Do  you  not  think  that  that  kind  of  statement,  toother  with  the  fact 
that  this  is  only  a  limitation  on  an  appropriation,  might  excite  a 
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great  deal  of  fear  in  men's  minds  and  keep  them  out  of  organizations 
of  this  character  l^t  they  might  otherwise  g^o  into! 

Mr.  Todd,  I  sympathize  very  strongly  Avith  the  proposition,  be- 
cause as  an  official  of  the  Department  of  Justice  I  womd  have  wel- 
comed a  clear  definition  of  the  status  of  both  fanners'  organizations 
and  labor  organisations  under  the  law.  It  would  have  been  a  very 
great  assistance  in  intelligent  enforcement  of  the  law  if  their  status 
had  been  more  clearly  denned. 

The  Chairman.  So  long  as  you,  an  official  of  the  department,  have 
some  doubt,  you  would  not  be  surprised  that  the  farmer  would  have 
had  doubt? 

Mr.  Todd.  Not  at  all.  As  an  official  I  should  have  welcomed  some 
clearer  definition  of  their  status  under  the  law. 

Senator  Brandegee.  Now,  the  rider  that  you  have  just  put  in 
tlie  record,  which  you  say  has  been  carried  in  the  appropriation 
bills  of  sevenil  sessions  of  Congress,  provides  that  the  appropriation 
shall  not  be  expended  in  any  part  for  the  prosecution  of  these 
farnurs'  organizations  in  their  efforts  to  obtain  a  fair  and  reason- 
able price? 

Mr.  Todd.  P^xaclly. 

Senator  Bkandkoee.  But  I  asked  if  the  cotton  men  should  com- 
bine and  hold  back  their  products  for  a  price,  which  was  not  fair 
and  reasonable,  they  would  not  be  inmiune  from  the  provisions  of 
the  Sherman  law? 

Mr.  Todd.  Not  at  all. 

Senator  Braxdegee.  It  all  depends  on  Avhether  the  price  is  fair 
and  reasonable  or  not? 

Mr.  Todd.  Exactly.  In  the  early  part  of  my  statement  I  said 
that  the  rule  of  conduct,  which  I  had  formulated  for  my  own  guid- 
ance in  view  of  the  somewhat  doubtful  statement  of  the  law  was 
this,  that  when  the  legality  of  the  farmers  'associations  collective 
bargaining  was  challenged,  I  endeavored  to  subject  it  to  this  tw^o- 
fold  test:  first,  was  the  price  excessive:  and  ^secondly,  had  they  re- 
sorted to  any  coercive  practices  either  to  exclude  farmers  who  might 
want  to  c(»me  in,  or  to  l)ring  in  against  their  will  farmers  who  might 
want  to  stay  out.    Those  were  the  two  tests. 

Senator  Brandegee.  Would  not  those  two  tests  in  your  opinion  be 
implied  by  the  Department  of  Justice  in  prosecution  for  the  viola- 
tion of  the  Sherman  law?  For  instance,  if  the  price  Avas  not  raised 
by  the  association,  there  could  hardly  be  presumed  an  attempt  to 
monopolize.  The  only  object  of  monopoly  is  to  obtain  a  higher 
price,  I  assume.  Nobody  has  been  prosecuted  for  lowering  prices, 
has  he? 

Mr.  Todd.  No:  not  that  I  know  of.  But  if,  for  example,  a  group 
of  manufacturers  get  control  of  a  dominant  portion  of  a  particular 
field  in  which  they  were  engaged,  and  should  make  an  agreement 
to  fix  prices,  under  the  law  as  I  understand  it,  no  inquiry  as  to 
reasonableness  of  their  price  would  be  open.  It  was  a  suppression 
of  competition  among  those  wKo  by  their  donunance  in  the  field  in 
effect  were  able  to  control. 

Senator  Brand£G££.  And  yet  the  (me  merit  that  competition  has 
is  for  the  purpose  of  lowering  prices. 

Mr.  Todd.  Well,  of  course,  the  history  of  the  origin  and  purpose 
of  the  antitrust  act  is  a  rather  long  one.  I  think  that  you  will  find. 
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Senator,  that  the  purposes  were  not  only  economical,  but  were  social 
as  well;  that  the  law  was  directed  not  only  to  the  end  ot  (^btannng 
lower  prices,  but  also  against  the  institution  of  a  monopoly  as  such, 
whether  it  produced  lower  prices  or  higher.  In  other  words,  monop- 
ily  was  considered  to  be  a  social  as  well  as  an  economic  evil. 

Senator  Brandegee.  I  think  only  on  the  theory  that  it  naturally 
tended  to  higher  prices.  However,  that  is  a  matter  of  opinion.  My 
onlv  object  was  to  call  attention  to  the  fact  that  the  rider  m  the 
aptnopriation  bill  simply  prevented  ihe  use  of  the  appropriation  to 
prosecute  the  associations  when  they  are  sedring  to  obtain  a  fair 

and  reasonable  price.  ,  .  .        ^  .1  x 

Mr.  Todd.  Exactly.  And  even  to  that  extent  it  has  not  the  force 
of  substantive  law.  The  force  is  a  legishitive  construction. 

Senator  Brandegee.  That  is  a  limitation  on  that  particular  appro- 
priation, because  if  dropped  out  of  the  appropriation  biU,  it  ceases 

to  operate.  ^  _        -  j     -j.     1  -i  4. 

Mr.  Todd.  But  recurring  year  after  year  I  consider  it,  while  not 
havinir  the  force  of  substantive  law,  ha\4ng  the  force  of  legislative 

construct  ion.  ,  .         .^_      .v.  j-  

Senator  Braxuegbe.  Persuasive  constraction  rather  than  direc- 

***Tiie  CH\iini  vx.  Have  vou  any  remembrance  of  the  class  of  people 
it  ^vas  that  made  the  complaint?  Were  the  complaints  received 
from  farmers  or  fruit  growers  that  were  left  out  and  wanted  to  get 
in.  or  from  consumers,  or  what  class  of  people? 

Mr.  Todd.  I  must  admit  that  I  have  forgotten  entirely. 

The  Chairman.  It  is  not  important  except  that  it  might  throw 
son)e  lifiht  on  the  or<ranization  itself,  if  from_  those  engaged  in  a 
similar  business  who  were  not  in  the  organization. 

Senator  AYalsh.  ^^Ir.  Todd.  I  want  to  invite  your  attention  to  a 
fe-iture  of  this  thinL'.  followinu  the  idea  in  the  mmd  of  benator 
Brande<ree.  You  will  observe  this  provides  simply  that  persons  en- 
framed in  the  production  of  a«rricidtural  products  as  farmers,  plant- 
ers'? ranchmen,  dairvmen.  or  fruit  growers  may  act  together  m  the 
associations,  corporate  or  othei-wise.  without  capital  stock,  in  col- 
kn-tively  processing,  preparinir  for  market,  handling,  and  marketing 
in  interstate  and  foreign  commerce. 

\ow.  vou  spoke  about  price-fixing  agreement.  Now,  you  will 
observe  that  the  words  "  agreement  "  and  "  contract  used  m  the 
antitrust  act  is  not  in  here  at  all. 

Mr.  Todd.  Yes.  ^  ,  • 

Senator  W\lsh.  It  does  not  reach  to  agreement  between  mdi- 
viduals  for  the  purpose  of  fixing  prices,  nor  does  it  apparently  reach 
to  agreements  between  independent  associations  for  the  purpose  of 
fixing  prices.   It  simply  refers  to  associations  themselves. 
Mr.  Todd.  Y^es. 

Senator  Walsh.  Now.  suppose  it  were  possible  for  all  the  cotton 
o-rowers  of  the  United  States  to  get  into  one  association  and  to  agree 
that  they  would  sell  their  cotton  only  to  that  association,  and  that 
association  has  a  board  of  directors,  and  it  would  dispose  of  the 
cotton  as  the  board  of  directors  saw  fit.  put  it  on  the  market  when 
thev  saw  fit.  sell  it  for  anv  profit  they  saw  fit.  would  you  say  under 
theVntitrust  act  that  we  could  prevent  that  kind  of  thing? 
Mr.  TcHM>.  As  it  stands  now? 
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Senator  Wamh.  Yes. 

Mr.  Todd.  Yes;  I  would. 

Senator  Walsh.  What  is  there  in  it? 

Mr.  Todd.  I  should  think  that  that  would  be  clearly  a  combination 
in  restraint  of  trade  as  well  as  a  monopoly,"  with  no  limit  as  to  the 
price  they  might  charge,  with  power  to  determine  to  whom  they 
would  or  would  not  sell  the  entire  source  of  supply. 

Senator  Wamh.  What  is  the  difference  between  that  and  the  farm- 
ers' elevator  company  I  spoke  to  you  about? 

Mr.  Todd.  As  I  understand  that  case,  they  were  isolated  units  in 
particular  towns,  and  while,  of  course,  they  shipped  their  product 
into  interstate  commerce,  primarily  they  were  engaged  in  buying 
from  the  immediate  surroimding  coimtry.  There  was  no  federation. 

Senator  Walsh.  But,  Mr.  Todd,  it  would  be  useless  to  buy  if  they 
did  not  sell? 

Mr.  Todd.  Certainly. 

Senator  Walsh.  Of  course,  the  selling  is  as  much  contemplated 
as  the  huvintr,  althou^di  selling  always  in  interstate  commerce,  so 
that  tliiit  feature  seems  to  be  involved  just  the  same. 

Mr.  Todd.  The  case  you  put  with  respect  to  cotton  seems  to  me 
to  be  infinitely  more  comprehensive  in  its  scope  than  the  case  of  the 
small  elevator.  ^ 

Senator  Walsh.  Quite  right. 

Mr.  Todd.  With  anybody  else  free  to  construct  another  elevator 
at  anv  time,  whereas  "if  you  combine  all  the  cotton  growers  of  the 
United  States  into  a  sin<rle  corporation,  without  any  limit  as  to  the 
poAvcr  of  fixing  the  ])rice  

Senator  Walsh.  Well,  all  right,  let  us  limit  it.  then.  Let  us  say 
that  this  association  springs  up  this  way.  and  that  growers  in  one 
countv  of  Virginia  associate  themselves  to  agree  to  market  their 
article  only  through  that  association.  They  appoint  a  board  of 
directors.  "That  Avonld  not  be  very  essentially  dilferent  from  a 
farmers'  elevator  company,  would  it? 

Mr.  Todd.  Another  fundamental  difference,  it  seems  to  me.  Sen- 
ator, is  the  one  which  I  spoke  of  Avhen  you  first  stated  the  illus- 
tration of  the  elevator,  and  that  is  it  is  in  itself  a  public  service, 
and  its  rates  and  practices  are  subject  to  the  regulatory  power  of  the 

State.  .  ,    ,       ,  , 

Senator  Walsh.  It  is  bound  to  be  the  same  with  the  other,  be- 
cause if  you  have  all  the  cotton  growers  in  a  county  federated  or 
associated  for  the  purpose  of  handling  their  cotton,  they  must  have 
a  warehouse  or  a  shed  up  somewhere. 

The  Chairman.  In  that  case,  however,  they  would  come  in  com- 
petition with  the  product  of  cotton  growers  in  all  the  United  States. 

Senator  Walsh.  That  is  what  I  want  to  follow.   Would  that  as 
sociation  in  Virginia  be  any  more  safe  from  prosecution  than  the 
wheat  association  in  Montana  and  Nebraska  ? 

Mr.  ToDD.  I  do  not  see  that  it  would  be.  But  I  do  not  want  to 
lost  sight  in  the  discussion  of  the  distinction  between  growing  and 
buying  and  selling  products.  Elevator  service  is  subject  

Senator  Walsh.  Let  us  dismiss  cotton  and  go  back  to  wheat. 

Mr.  Todd.  It  is  a  public  service  and  its  rates  and  practices  can 
be  fixed  by  the  public-service  commissions  of  the  several  States. 
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Senator  Walsh.  But,  of  course,  Mr.  Todd,  if  the  rates  of  the  wheat 
elevators  can  be  fixed  by  Government  regulation,  undoubtedly  the 
rates  of  the  cotton  warehouse  can.  . 

Mr.  Todd.  Oh,  yes;  of  the  warehousemen,  but  not  necessarily  tbe 
rates  at  which  the  cotton  grower  sells  his  product. 

Senator  Walsh.  It  is  the  same  way.  The  wheat  grower  sells  liis 
product.  Let  us  take  the  wheat  grower. 

Mr.  ToBO.  Let  me  be  sure  that  our  minds  are  not  at  cross  pur- 
poses When  I  spoke  of  the  elevator  service  I  was  not  ref erring 
to  the  selling  of  the  wheat  itself.  I  was  referring  to  the  service  in 
storing  the  grain.  It  is  that  which  I  had  in  mind  when  I  said  the 
rate  or  the  charge  is  subject  to  the  regulation  of  the  public-service 
commissions  of  the  particular  States  in  which  the  elevator  is  lo- 

Senator  Walsh.  Yes;  but  it  seems  to  me  that  that  is  altogether 
aside  from  the  Sherman  Antitrust  Act.  Let  us  go  back  to  that.  Ihe 
service  of  an  elevator  man,  which  is  merely  for  the  storage  of  the 
grain,  was  not  in  my  mind  at  all  when  I  spoke  to  you  of  that  asso- 
ciation. A  lot  of  farmers  associate  themselves  for  the  purpose  of 
marketing  their  wheat,  and  they  built  an  elevator,  and  they  sell  or 
store  their  wheat  in  this  elevator,  and  the  elevator  association  either 
ships  it  on  commission  to  the  terminal  elevator  or  ships  it  or  sells 
•it  to  the  terminal  elevator.  Now,  my  inquiry  from  vou  is  whether 
there  is  anything  in  that  that  violates  the  Shennan  Act? 

Mr.  Todd.  No ;  I  do  not  think  so. 

Senator  Walsh.  Let  us  assume,  then,  that  one  of  these  local  ele- 
vator associations  proves  so  very  serviceable  to  those  that  have 
entered  it  that  the  farmers  in  another  county  associate  themselves 
in  exactly  the  same  wav  and  they  build  1,  2,  3,  or  10  elevators,  as  the 
case  may  be.  in  the  county.  Would  there  be  anything  in  that  that 
would  be  violative  of  the  act  ? 

Mr.  Todd.  There  comes  a  time  when  you  have  to  draw  a  line. 

Senator  Walsh.  That  is  what  I  wanted  to  know. 

Mr.  Todd.  Tt  is  a  very  similar  case  of  having  a  common  selling 
aireiit.  A  rrroup  of  men  for  the  purpose  of  marketing  their  product 
in  the  most  economical  way  can  up  to  a  certain  point  employ  a  com- 
mon selling  ao-ent  for  that  "purpose,  but  if  all  of  those  engaged  in  the 
'  particular  field  should  employ  a  common  selling  agent,  you  would 
have  a  very  serious  (]uestion  as  to  whether  you  would  not  have  a 
monoi)oly.  In  other  words,  that  very  difficult  line  which  you  some- 
times have  to  attempt  to  draw  in  law  has  to  be  drawn  between  a  sell- 
ing agency  that  does  not  embrace  so  large  a  proportion  of  the  com- 
munifv  as"^to  substantially  suppress  competition  in  the  trade  and  the 
selling  agency  which  does.  Now.  it  seems  to  me  that  in  the  case  of 
the  wheat  farmers  or  your  cotton  farmers,  putting  out  of  view  now 
the  question  of  wheth"er  the  price  is  reasonable,  then  under  the  ex- 
emption in  the  proviso  which  I  have  quoted  there  Avould  doubtless 
come  a  point  where  it  would  be  said  that  the  association  had  em- 
braced so  large  a  proportion  of  wheat  growers  or  of  cotton  growers 
that  the  suppression  of  competition  amounted  to  restraint  of  trade. 
It  is  not  supression  of  competition,  it  is  restraint  of  trade.  But  the 
time  comes  in  the  forward  march  of  suppressing  competition  when 
suppressing  competition  does  become  restraint  of  trade.  That  is  a 
line  which  it  is  very  difficult  to  dr&w. 
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Senator  Brandegkk.  There  would  not  be  any  question  about  this 
Avouhl  there  in  your  oi)inion  if  all  the  antliracite  coal  producers  in 
the  State  of  Pennsylvania  shoTild  combine  and  agree  that  they  would 
not  sell  to  anybody  else  except  a  committee  that  would  consign  their 
gooils  to  a  ci^mniittee  of  their  own  choice  and  at  the  price  the  com- 
mittee fixed  and  none  other. 

Mr.  Todd,  Surely. 

Senator  BRANnroEE.  It  would  be  a  c(nnbination  in  restraint  of 
trade  under  the  Sherman  law,  would  it  not  ? 
Mr.  Todd.  Absolutely. 

Senator  Brandegee.  How  would  that  agree  with  the  instance  in- 
troduced by  Senator  Walsh  as  to  all  the  cotton  growers  of  a  county 
combining  under  a  similar  agreement. 

Mr.  Todd.  It  would  differ  in  this  respect.  In  the  case  you  put 
with  respect  

Senator  Braxdegee.  Except  as  to  size. 

Mr.  Todd.  That  is  the  difference.  I  think  that  is  a  a  ital  difference. 

The  Chairman.  In  the  case  of  the  anthracite  miners  that  you  give 
in  this  illustration,  you  have  practically  got  everybody  in  the  Ignited 
States  in  it,  and  in  the  other  case  you  have  a  very  i^all  part  of  the 
cotton  producers  of  the  United  States. 

Senator  Bhandegee.  I  am  taking  a  single  county  in  the  State  of 
Pennsylvania,  or  a  single  county  in  the  State  of  Texas  as  to  cotton* 
Certaii^  one  can  do  anything  legitimately  that  the  other  can. 

Mr.  To&D.  But  the  (hfference  between  "the  two  cases,  Senator,  is 
that  the  production  of  that  anthracite  coal  is  in  a  very  small  area  in 
Pennsylvania,  all  of  it  in  three  counties,  I  think. 

Senator  Walsh.  And  a  very  few  owners  in  those  three  counties. 

Senator  Brandeoee-  Take  bituminous  coal  in  the  State  of  Pennsyl- 
vania. We  have  pWty  of  bituminous  coslL  in  the  other  States  of  the 
Union.  Would  such  an  agreement  involving  bituminous  coal  in 
Pennsylvania  or  New  Tork  or  Indiana  or  West  Virginia,  in  your 
opinion,  be  in  danger  of  inquiry  and  possibly  of  prosecution  on  the 
claim  that  it  was  in  violation  of  the  Sherman  law? 

Mr.  Todd.  I  should  think  it  would  be  in  great  danger.  There  are 
some  selling  agencies  that  have  groups  of  coal  mines — a  dozen  or 
more.  A  dozen  or  more  coal  miners  or  owners  wiU  sell  their  products 
through  one  selling  agency,  and  where 'the  combined  project  of  the 
group  is  not  so  large  as  to  give  them  control  of  the  market  in  which 
they  sell  or  come  close  to  giving  them  control  of  the  markd;  in  which 
they  sell,  and  where  there  is  no  purpose  to  monopolize,  I  should  say 
thev  would  not. 

The  Chairman.  Is  not  that  one  of  the  principal  tests,  the  purpose, 
nnd  the  other  is  whether  the  combination  embraces  enough  of  the 
supply  of  the  products  so  that  by  combination  it  can  materially  affect 

the  price  of  the  whole  product? 
Mr.  ToDO.  That  is  exactly  so. 
The  Chatrjian.  Is  not  that  one  of  the  tests? 

Mr.  Todd.  The  test  in  the  equivocal  cases,  in  the  CBJSes  on  the  border 
line,  where  it  will  be  difficult  to  say  the  purpose.  It  is  not  only  one 
of  the  tests  but  I  think  is  the  controlling  test  in  deciding  on  which 
side  of  the  line  a  combination  Avonld  fall. 

Senator  Brandeoee.  Su])posin^  the  farmers  in  Xew  York  State 
that  were  within  a  fair  shipping  distance  of  the  city  of  New  York 
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should  organize  under  this  modified  biU  into  an  association  for  the 
processing  of  their  products.  Would  it  not  be  possible  under  the 
provisions  of  this  bill  for  them  to  create  such  a  situation  so  that  they 
Avouhl  be  liable  to  prosecution,  or  ought  to  be  if  they  raised  the  price; 

I  mean  raised  the  price  unduly? 

Mr.  Todd.  I'nder  this  bilL  as  I  have  rather  hastily  read  it,  I  think 
that  if  they  raised  the  price  unduly  they  would  be  liable  to  prose- 
cution. 

Senator  BRAXDK(a:E.  If  the  Secretary  of  Agriculture  found  that 
they  did  not  raise  it  unduly  ? 

fc.  Todd.  I  thought  in  the  case  you  put  that  they  had  raised  it 
unduly. 

Senator  Braxdegee.  Somebody  claims  they  did.  The  Secretary 
has  a  hearing  and  he  says  that  they  did  not  raise  it  unthily. 

Mr.  Todd.  That  "wouhl  be  the  end  of  it  as  I  read  the  bill. 

Senator  Brandeoee.  So  that  he  never  gets  to  the  court  and  to  a 
judicial  determination  of  whether  it  has  been  raised.  If  the  Secre- 
tary decides  it  has  been  unduly  raised,  the  other  side  can  appeal  to 
the  court. 

Mr.  Todd.  But  if  he  decides  that  it  has  not  been,  under  this  bill 
that  is  the  end  of  the  matter. 

Senator  Walsh.  All  this  is  aside  from  the  (juestion  ori<rinally 
proposed  to  you  by  the  chairman.  Mr.  Todd,  and  we  entered  into  it 
upon  my  initiative.  The  chairman  asked  you  what  you  liad  to  say 
with  reference  to  the  bill  that  is  before  us.  what  your  view  is  about 
it^  whether  you  have  any  suggestions  to  make. 

Mr.  Todd.'  I  believe  that  I  have  incidentally  

Senator  Bra^:degee.  You  do  not  appear  here  iu  the  interest  of 
anybody  concerned.    You  Avere  justi  nvited. 

Mr.  Todd.  It  is  voluntarily  purely,  in  response  to  Senator  Walsh's 
invitation. 

I  do  not  know  that  I  have  anythinir  to  add  to  what  I  have  said 
incidentally  in  response  to  questions  which  have  been  asked.  T 
repeat  that  I  think  the  status  of  farmers'  organizations  and  of  labor 
organizations  under  the  law  is  in  need  of  clarification.  I  sympathize 
with  that  because  I  would  have  welcomed  it  myself. 

The  Chairman.  Do  you  think  this  bill  does  it?  Is  there  anything 
wrong  about  it  in  your  judgment? 

Mr.  Todd.  I  have  not  given  this  bill  critical  study,  Senator.  I 
got  it  yesterday  afternoon,  and  I  have  read  it  over  several  times. 
I  made  a  suggestion  or  two  informally  before  the  meeting. 

Senator  Walsh.  Before  you  go  into  those,  let  me  ask  you.  in  view 
of  your  experience  and  your  familiarity  with  the  antitrust  law  and 
the  evils  against  which  it  is  leveled,  w^hat  is  your  view  alx)ut  this 
legislation?  Does  it  permit  of  acts  which  in  your  judgment,  guided 
by  the  experience  you  have  had,  are  reprehensible  or  questionable  ? 
In  other  words,  does  the  general  ^irit  of  the  legislation  meet  with 
your  approval! 

Mr.  Todd.  The  general  spirit  entirely.  I  think  this,  speaking 
now  of  the  standpoint  of  the  general  underlying  thought,  that  all 
associations  of  men  are  subject  to  abuse.  But  it  has  always  seemed 
to  me  that  associations  of  those  engaged  in  agriculture  and  of  asso- 
ciations of  workingmen,  are  subject  to  abuses  of  a  different  sort 
than  associations  of  capital,  ajid  tliat  to  attempt  in  the  sbom  law 


48     ASSOCIATION  OF  PBODUOBRS  OF  AGMOTTLTDBAIj  EBODUOTS. 


to  correct  the  abuses  of  all  three  classes  of  associations  often  leads 
to,  well,  it  makes  the  law  very  difficult  of  enforcement,  md  often 
leads  to  a  ery  disappointing  results. 

The  Chairman.  Sometimes  it  leads  to  injustice,  in  your  judgment? 

Mr.  Todd.  I  think  it  does.  As  long  ago  as  1873,  as  I  recall  it,  the 
English  Parliament  expressly  exempted  lahor  organizations  from 
the  law  of  restraint  of  trade.  I  do  not  have  the  statute  at  any  finger 
tips,  but  the  associations  of  workingmen  and  organizations  of  the 
farmers  of  course,  may  lead  to  evils  and  abuses,  but  it  has  always 
seemed  to  me  that  the  character  of  evils  and  abuses  to  which  they 
were  liable  to  lead  were  of  a  different  sort  from  those  growing  out 
of  the  association  of  capital,  and  could  better  be  dealt  with  by  codes 
of  law. 

Senator  Walsh,  Getting  back  to  the  other  question,  do  you  think 
now  of  any  practices  in  trade  of  any  associations  that  would  be 
tolerated  nnder  provisions  of  legislation  of  this  character,  that  to 
your  mind  ought  not  to  be  permitted? 

Mr.  Todd.  From  a  hasty  reading  it  oc(;urs  to  me  that  additional 
safeguards  might  be  thrown  in,  provisions  that  would  protect  farmers 
from  being  coerced  into  joining  these  associations  against  their  will, 
and  also  provision  which  would  permit  all  of  those  who  wanted  to 
enter,  to  do  so. 

'  The  Chairman.  Let  them  enter  as  a  matter  of  right- 
Mr.  Todd.  Yes. 

The  Chairma?^.  Of  course,  I  can  see  how  it  might  be  if  in  some 
community  of  farmers  there  might  be  some  in  there  that  for  good 
reasons  decent  men  would  want  to  keep  out. 

Mr.  Todd.  Certainly,  there  ought  to  be  some  flexibility  to  the  pro- 
vision, but  broadly  speaking  all  men  who  are  not  as  you  say  debarred 
by  good  reason. 

The  Chairman.  It  would  be  difficult  to  define, 

Mr.  Todd.  It  would ;  but  yet  it  seems  to  me  that  it  would  be  per- 
haps unfortunate  to  leave  the  matter  without  any  provision. 

The  CHATR^fAN.  I  had  thought  of  that  point  in  connection  with 
this  bill  considerably.  I  would  like  to  get  out  of  the  dilemma  if  I 
could,  but  I  have  always  gotten  into  more  difficulty  when  I  tried 
to  draft  anything  that^  enables  people  to  come  in  as  a  matter  of 
right  than  I  have  obviated,  and  is  not  that  one  of  the  difficulties  that 
it  IS  going  to  be  impossible  for  us  to  obviate.  If  we  want  to  draw  it 
down  that  fine,  how  could  we  define  in  law  a  method  by  which  men 
coidd  have  the  right  to  come  into  these  organizations  without  letting 
in  mMi  Mid  leaving  loopholes  that  would  let  in  men  that  everybody 
would  concede  ought  to  be  kept  out  ? 

Mr,  Totd.  It  is  very  difficult.  You  face  very  difficult  alternatives 
there.  As  a  matter  ot  legislative  draftsmanship,  it  would  tax  one's 
ingenuity. 

The  Chairman,  Do  you  think  it  could  be  done?  And,  after  all, 
is  not  that  more  imaginary  than  otherwise.  Do  you  suppose  there 
will  be  any  real  difficulty  in  good  farmers  being  kept  out  of  these 
organizations,  as  a  matter  or  practice? 

Mr.  Todd.  I  really  do  not  know.  I  am  not  sufficiently  well  in- 
formed really  to  venture  an  opinion.  I  am  not  at  all  sure  but  what 
I  would  be  ready  to  say  that  you  might  well  wait  the  appearance  of 
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that  evil  before  attempting  to  deal  with  it,  in  view  of  the  difficulties 
of  framing  a  provision  which  would  be  workable. 

Senator  Bium:)i:<;ke.  Now,  Mi*.  Todd.  I  sympathize  with  the  pro- 
ponents of  this  measure — any  desire  to  find  some  method  of  collec- 
tive bargaining  and  getting  a  fair  price  for  their  product — and  I 
have  no  doubt  the  other  members  of  the  committee  do  also.  But  I 
should  like  to  do  something  to  help  them.  I  realize  the  helplessness 
of  the  ordinary  farmer  to  contend  with  the  mercantile  conditions 
and  the  transportation  problem  and  the  storage  and  the  marketing 
of  his  product.  Frequently  he  does  not  produce  enough  to  do  it 
alone,  anyway,  under  modern  conditions  and  do  it  successfully. 

Mr  Todd.  He  is  not  on  equal  footing  unless  he  is  associated  in 
some  way. 

Senator  Braxi)E(;ki:.  I  appreciate  that  in  numbers  there  is  strength, 
and  if  they  get  enough  together  to  handle  it  in  a  wholesale  way 
they  can  do  it  more  economically.  All  those  bills  I  can  sympathize 
with,  and  I  Avant  to  do  something  to  relieve  them  of  their  burden 
if  it  can  be  done  without  sacrificing  the  principles  of  the  Sherman 
law,  which  we  framed  to  protect  us  from  the  dangers  of  monopolies 
and  higher  prices. 

I  want  to  call  attention  to  the  first  page  of  the  bill  and  ask  you  a 
question.  It  provider— I  wiU  skip  some  of  the  phraseology — 

ThBt  persons  engaged  in  the  production  of  a^rrioultural  produlcts  ♦  *  ♦ 
may  act  togetiier  in  associations,  corporate  or  otlierwisa 

Whether  that  means  that  all  the  corporations  they  form  may  ad; 

together  also? 

Mr.  Todd.    May  act  together  in  aasodaticHis." 
Senator  Brandbobb.  Yes — 

Corpin-ate  or  otherwise,  with  or  without  capital  stock,  in  collectively  process- 
ing, preparing  for  market,  handling,  and  marketing  in  interstate  and  for^gn 
commerce  such  iwrodncts  of  tli^r  members;  and  such  producers  may  organize 
and  operate  such  associations  and  make  the  necessary  contracts  and  agreem^ts 
to  effect  that  purpose,  any  law  to  the  contrary  notwithstanding. 

Now,  the  law  at  present  would  prevent  a  combination  in  interstate 
commerce  for  the  purpose  of  raismg  the  price  or  unduly  restraining 
trade  by  that  method.  Now,  this  gives  these  gentlemen,  incorporated 
or  otherwise,  the  right  to  market  their  produ^s,  transport  them,  han- 
dle them,  and  marEet  them  in  interstate  commerce,  and  to  make  all 
the  necessary  contracts  and  agreements  to  effect  that  purpose.  Now, 
if  they  do  malte  a  contract  under  this  to  pool  all  their  products  and 
to  agree  not  to  sell  to  anybody  else,  and  to  fix  a  price,  why  does  not 
that  authorize  them  to  violate  the  provisions  of  the  Sherman  law, 
^'  any  law  to  the  contrary  notwithstanding." 

Mr.  Todd.  I  think  this  does  put  tKem  on  a  different  legal  footing 
from  a  group  of  manufacturers  or  traders.  In  other  words  I  think 
that  with  the  passage  of  this  law  there  would  be  this  main  difference 
between  the  status  of  a  group  of  manufacturers  and  traders  and  a 
group  of  farmers,  that  a  group  of  manufacturers  and  traders  who 
occupied  a  dominant  position  in  their  particular  field  who  agreed 
upon  the  price  at  which  they  would  sell  would  violate  the  Sherman 
law,  whether  that  price  were  reasonable  or  unreasonable,  whereas  the 
group  of  farmers,  although  they  might  occupy  a  dominant  position  in 
tlie  particular  field  of  production  in  which  they  were  engaged  who 
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belonged  to  these  associations  and  throiic:h  those  associations  fixed 
the  price  at  which  they  would  sell,  would  not  violate  the  Sherman 
Act  if  the  price  were  reasonable. 

The  Chairmax.  And  the  person  who  would  pass  on  that  would  be 
the  Secretary  of  Agriculture. 

Mr.  Todd.  Yes :  under  this  bill.  In  this  bill  it  seems  to  state  the 
main  distinction  in  the  legal  status  of  the  two  classes  of  associations. 

The  Chaikman.  Let  me  ask  you  if  the  definition  which  you  have 
just  given  ought  to  be  a  little  bit  further  modified  by  tlie  fact  that  the 
two  provisions  contained  from  lines  3  to  S  on  page  2  of  the  bill  that 
have  got  to  be  complied  with,  that  one  or  the  other  of  those  two  things 
must  be  provided  in  this  organization  witli  a  vieAV  and  an  object.  T 
suppose,  of  preventing  monopoly,  that  no  member  of  the  association 
is  allowed  more  than  one  vote  regardless  of  the  amount  of  stoi-k  he 
may  have,  that  the  association  could  not  be  controlled  by  one  man  buy- 
ing up  all  the  stock  and  thus  controlling  the  situation,  so  that  they 
can  not  make  more  than  8  per  cent  on  the  capital  stock. 

Mr.  Todd.  Those  provisions  have  a  moderating  eifect  uiwn  the  as- 
sociation unquestionably,  and  those  provisions,  particularly  the  sug- 
gestions—I do  not  know  whether  it  is  in  addition  to  what  I  have  said 
or  no^-but  at  any  rate  T  should  like  to  leave  it,  it  seems  to  me,  to  the 
absolute  free  agency  of  farmers  to  enter  or  not  to  enter  these  asso- 
ciations and  to  withdraw  if  they  want  to  after  they  have  entered. 
Those  should  be  preserved,  because  as  long  as  such  free  agency  exists 
you  have  potential  competition.  , ,        ,  ..i. 

The  Chairman.  Does  not  that  exist  now  ?  Could  not  they  with- 
draw any  time  they  wanted  to,  in  your  j  udgment  ? 

Mr.  Todd.  I  do  not  think  there  is  anything  in  this  act  that  would 
prohibit  them  in  the  slightest.  Whether  there  should  be  a  prohibi- 
tion against  any  measures  of  coercion  with  a  view  to  restricting  that 
free  agency  it  what  I  suggest.  Even  amongst  manufacturers  and 
traders  an  association  to  &c  prices,  as  long  as  there  are  no  penalties 
for  withdrawing  and  as  long  as  each  member  retains  his  free  agency, 
you  have  potential  competition,  even  in  trade.  That  competition 
has  alwavs  seemed  to  me  to  be  infinitely  less  evil  than  this  permanrait 
amalgamation  of  competing  units  into  huge  aggregations  which  for 
all  time  destroy  the  competitive  relations.  In  other  words,  it  'seems 
to  me  that  for  all  of  the  dominant  proportion  of  manufa<*urers— to 
view  that  side  of  the  question— to  enter  into  an  association  to  fix  a 
price  is  infinitelv  less  dangerous  from  the  standpoint  of  public  wel- 
fare than  for  that  same  body  to  form  a  huge  corporation  and  for  all 
time  destroy  the  competitive  situation.    1  got  off  the  track  just  a 

little.  .  ^  • 

Senator  Walsh.  I  called  your  attention  a  while  ago  to  the  possi- 
bility of  elimination  of  competition  between  tAvo  elevators' or  farmers 
associations  aVjsorbing  rival  elevators  and  jiossibly  securing  a  monop- 
oly. Of  course,  vou  can  easily  understand  that  it  could  spread  its 
operations  over  the  entire  county  and  absorb  everything.  Such  a 
thing  is  not  likely,  but  not  inconceivable,  is  it  ? 

Mr.  ToDD.  No."^  ..1,1- 
Senator  Walsh.  A  good  deal  of  this  agitation  evidently  has  arisen 
out  of  the  operations  of  the  milk  producers  and  milk  dealers.  Ap- 
parently that  was  one  of  the  subjects  that  engaged  the  attention  of 
the  Department  of  Justice. 
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Mr.  Todd.  Yes. 

Senator  Wamh.  We  might  easily  conceive  of  the  milk  producers 
in  a  certain  locality  adjacent  to  the  city  of  Washington  associating 
themselves,  being  dissatisfied  with  the  distributing  agency  here,  es- 
tablishing a  distributing  agency  of  their  own,  and  20  or  50  producers 
of  milk  around  the  country  gather  together  and  form  a  corporation, 
and  they  rmt  a  house  in  the  city  here  and  make  their  center  of  dis- 
tribution; they  all  bring  their  milk  there  and  that  association  dis- 
tributes the  milk — ^markets  ii.  You  can  readily  conceive  that  that 
association  might  so  prosper  as  to  j^ractically  put  the  independent 
milk  producers  out  of  business  ainl  buy  out  the  otlier  (bstrihutors, 
and  thus  got  a  numopoly  of  the  distribution  of  milk  in  a  i)articular 
city.   That  would  !je  entirely  authorized  under  this  bill,  would  it  not? 

Mi-.  Todd.  I  think  it  would  be  subject  to  the  provisions  for  insur- 
ing a  reasonable  price. 

Senator  Walsh.  It  does  not  seem  to  nie  that  when  a  thing  of  that 
kind  occurs,  when  they  actually  establish  a  monopoly  in  a  great 
city  like  this,  the  people  ought  to  be  compelled  to  go  before  the  Sec- 
retary of  Agriculture  and  establish  tliat  the  price  is  too  high.  Should 
not  the  evil  of  the  monopoly  be  guarded  against  at  the  outset  and 
not  be  obliged  to  be  establislied  that  tlie  prices  were  unduly  high? 
In  other  words,  let  me  ask  you  if  you  find  anything  questionable 
about  a  provision  in  the  bill  which  would  read  substantially  this 
way : 

Nothing  herein  ooutaine<l  shall  be  deemed  to  extrad  the  scope  of  the  act  of 
Congress  «ititled — 

The  Sherman  Antitrust  Act:  we  do  not  want  to  extend  it  to  any 
associations  that  are  not  now  subject  to  it — 

nor  to  authorizo  the  acqnii<iti<>ii  nf  a  rival  business  or  to  legalize  the  creation 
or  attempt  to  create  a  monopoly. 

Mr.  Todd.  Of  course,  under  the  existing  law,  one.  under  certain 
sets  of  circumstances,  can  acquire  rival  businesses  without  violaiing 
the  law. 

Senator  AValsh.  Rut  this  does  not  say  they  shall  not  do  it.  If 
tinder  the  existing  law  he  is  permitted  to  acquire  a  rival  business, 
of  course  this  does  not  prevent  him  from  doing  it.  The  point  is  that 
nothing  in  the  statute  shall  authorize  him  to  do  it  to  acquire  a  rival  . 
business.  That  is  the  meaning  of  this.  In  other  words,  if  under  the 
existing  law  he  is  forbidden  to  acquire  a  rival  business  he  would  still 
be  prohibited  from  acquiring  a  rival  business  under  this  law.  In 
otlier  words,  in  order  to  get  the  relief  for  the  commendable  farmers' 
cooperative  associations  we  are  endeavoring  to  give  them,  do  you  see 
any  necessity  of  permitting  them  to  consolidate  rival  businesses? 

^Ir.  Todd.  Xo:  it  does  not  seem  to  me  that  that  enters  into  their 
legal  problem  at  all.  as  I  understand  it.  In  other  words,  the  thing 
which  you  want  to  make  sure  of  here  is  their  legal  right  to  bargain 
collectivelv.  It  does  not  seem,  in  order  to  do  that,  that  thev  must 
have  the  right  of  eonsolidatiog  each  other's  business  into  one  huge 
amalgamation. 

Senator  Walsh.  Then  what  would  you  say  about  such  a  provision 
as  that  in  the  bill  J 
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Mr.  Todd.  The  only  objection  that  I  see  to  it  is  that  it  introduces 
some  terms  which,  although  the  subject  of  jueUcml  construction  for 
generations,  are  still  of  very  doubtful  meaning.  .  .     ^  , 

Senator  Walsh.  That  is  a  «  monopoly  "  or  an  "  attempt  to  estab- 
lish a  monopoly  "  ? 

Mr.  Todd.  Yes.  ,  x  i.u 

Senator  Walsh.  That  does  not  add  any  embarrassment  to  the 

present  condition.  ^  ^   xi.  i. 

Mr  TouD.  Xo:  it  does  not  add  any  embarrassment  to  the  present 
condition.  hether  it  affects  your  purpose  of  clarifying  the  present 
condition  is  a  question  in  my  mind;  in  other  words,  whether  as  the 
result  of  addinjr  that  you  do  not  leave  in  pretty  nearly  full  force  the 
present  obscurity  and'lack  of  definiteness.  _ 

The  Cii\iKM\x.  In  the  case  the  Senator  put,  in  the  illustration 
about  buvinjr  milk  and  the  distributors  getting  a  monopoly  on  the 
distribution  of  milk  in  a  city,  it  would  be  conceded  that  the  most  . 
economical  way  of  distril^uting  milk  in  a  city  would  be  to  have  it 
done  b\-  a  monopoly.  Certainly  it  is  not  economical  to  have  two  or 
three  milk  organizations  with  ^vagons  runnmg  up  every  street  in 
town  The  oyerhead  expenses  amount  to  a  good  deal,  and  ttie  Ois- 
tribution  of  milk  costs  more  than  the  farmer  gets  for  the  production 
of  it  in  the  history  of  all  the  cities.  I  think.  If  the  monopoly  was 
saf  e^^uarded  so  that  an  unreasonable  price  could  not  be  charged  to  ttie 
consumer,  it  ought  to  get  the  milk  to  the  consumer  at  f  less  jate,  if 
there  was  only  one  distributing  agency  m  the  city,  than  if  there 
were  half  a  dozen.  It  seems  to  me  that  that  must  follow.  It  is 
almost  like  a  distribution  of  water.  i    x    „„„  „„„ 

Senator  B»aj*degee.  That  principle  nught  apply  to  any  com- 

"^^nator  Wai.sh.  The  trouble  about  that  is,  though,  that  when 
thev  have  a  monopoly  then  it  may  eleyate  the  price  to  any  point. 

The  Chairman.  Exactly.  The  thing  that  ought  to  be  JTuarded 
against  is  going  aboye  the  reasonable  price.  I  haye  always  thought^ 
Sr  instance,  that  the  distribution  of  milk-it  seems  to  be  one  of 
the  difficulties  in  this  h^gislation— is  something  that  ought  to  be 
controlled  the  same  as  the  distribution  of  water  in  tlie  city,   it  is 

iust  as  necessary.  , ,  ,  . 

Senator  Walsh.  Whether  necessary  economies  would  l)e  intro- 
•  duced  or  not  is  always  a  question.    Suppose  that  a  monopoly  tor 
distributing  milk  in  the  city  of  Washington  employed  nothing  but 
Ws,  and  had  a  large  lot  of  horses,  but  it  could  be  shown  that  the 
distribution  of  milk  could  be  made  more  economicaUy  by  employing 

truc^?  1  1 

The  Chairman.  Then  they  ought  to  be  re(iuired  to  employ  trucks. 

You  could  use  the  same  argument  against  the  distribution  ot  water, 
or  the  use  of  two  telephone  systems.  If  two  systems  were  competing, 
the  price  would  be  cheaper,  but  the  overhead  expenses  woiUd  be 

^*^[tor  Walsh.  The  only  power  of  the  Secretary  of  Agriculture 
is  tb  determine  whether  the  price  has  been  unduly  enhanced 

The  Chajkman.  I  can  see,  Senator,  a  question  that  vour  language 
does  not  attempt  to  meet,  it  seems  to  me,  and  that  is  there  might  be 
reasonable  grounds  for  complaint  to  require  people  who  teei  ag- 
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grieyed  to  go  before  the  Secretary  (»f  Agriculture.  They  might  be 
in  Chicago  or  San  Francisco.  ;ind  if  a  case  of  tliat  kind  should 
occur  in  the  distribution  of  milk  it  would  probably  be  wrong  to  ex- 
pect them  to  be  required  to  m  before  the  Secretary  of  Agriculture 
to  make  complaint  about  it.   They  ought  to  haye  a  closer  tribunal. 

Senator  Walsh.  In  mv  city  of  Helena,  all  the  milk  dealers  con- 
solidated and  there  is  only  one,  and  I  think  that  they  make  us  pay 
too  much  for  milk.  I  am  not  going  to  file  a  comi^laint  before  the 
Secretary  of  Agriculture  and  go  into  an  expensive  iiuiuiry  as  to 
whether'mv  milk  bill  should  be  $100  or  $120.  That  is  a  matter  of 
only  $20,  more,  or  less,  and  the  consequence  is  that  there  would  be 

no  inquiry.  , 

Senator  Braxoegee.  Just  think  of  it.  This  bill  says  that  persons 
engaged  in  the  production  of  agricultural  products,  which  means 
every  kind  of  agricultural  product— and  it  proceeds  to  giye  in- 
stances, as  farmers,  jilanters.  ranchmen,  dairymen,  or  fruit  grow- 
ers," which  takes  in  all  the  producers  of  agricultural  products— inay 
combine  in  associations,  make  contracts  and  agreements  as  to  prices 
of  their  goods,  etc.,  and  not  be  subject  to  interference  of  any  other 
law  than  this  one.  Now,  that  is  the  whole  field  of  agriculture  in- 
cluding the  cattle  and  cotton  and  eyerything  that  is  produced  from 
the  soil  in  the  United  States  of  America.  Under  the  terms  of  this 
bill  the  prices  fixed  by  those  associations  controlling  the  entire  agri- 
cultural products  of  the  United  States  can  not  be  questioned  except 
by  the  Secretary  of  Agriculture,  who  is  not  a  court  but  a  political 
appointee,  irresponsible  to  anybody  except  the  President  of  the 
Vmted  States,  and  subject  only  to  impeachment,  and  his  opinion 
as  to  the  price  of  all  the  vast  agricultural  products  of  this  country 
is  to  be  final  and  conclusive  unless  he  decides  one  a^.  ay.  As  loTig  as 
he  decides  that  the  price  is  reasonable  there  is  no  way  ot  questioning 
the  price  of  anything  in  this  country  that  comes  from  the  soil.  It 
is  only  in  the  event  of  his  saying  that  it  is  unreasonable  that  the 
asmciaturalist  can  question  his  decisioii.  But  as  long  as  his  de- 
cision is  in  favor  of  the  owner  and  producer  of  the  product  it  can 
not  be  questioned  by  anybody  in  the  United  States  beiore  a  court 
or  otherwise.  Well,  now  that  seems  to  be  going  a  trifle  too  far,  i 

must  confess.  ,      .„    .,    ^.  u  i. 

The  Chairman.  Going  back  to  the  milk  situation,  would  not  the 
municipal  authorities,  even  if  this  law  passed,  have  authority  over 
the  distribution  of  milk  in  any  city?     ,      ^  ,  . , 

Senator  Bbandbgbb  I  would  not  say  that  the  public  powers  of  the 
State  could  not  control,  through  ordinances,  some  of  the  methods  to 

be  employed.  « 

The  Chaikmak.  Could  they  not  pass  necessary  ordinances  i  Of 
course  every  corporation  operating  in  the  State  would  have  to  oper- 
ate according  to  the  laws  of  that  State  as  to  many  thiMS,  but  when- 
you  come  to  the  question  of  price,  which  is  the  cost  of  living,  which 
erervbody  is  interested  in,  if  the  Secretary  of  Agriculture,  who 
would  not  be  the  greatest  judge  of  those  questions  m  the  world,  be- 
ing a  mere  political  appointee  of  the  Presid^t,  if  be  ^«y^-  I  <Jo  ^ot 
think  this  ])i  ice  of  all  the  cattle,  of  all  the  cotton  in  the  United  States 
is  excessiye. '  that  is  the  end  of  it.  Tlie  people  have  got  to  submit  to 
it  as  long  as  that  man  is  of  that  opinion. 
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Mr.  Todd.  And  in  cities  like  New  York  and  Chicajro.  where  the 
milk  supply  comes  very  larirely  from  otlier  States,  this  act  woiihl 
probably  be  construed  from  the* standpoint  of  the  price  as  occupying; 
the  whole  field,  and  therefore  excluding  any  legislation  on  the  sub- 
ject, except  where  the  milk  came  from  a  pomt  within  the  State. 

Senator  Braxdegee.  Of  course  it  distinctly  provides  that  this  shall 
be  done  in  both  interstate  and  foreign  commerce,  and  it  introduces 
the  reasonableness  of  all  the  transportation  rates  in  the  country  as 
being  elements  in  the  cost,  which,  of  course,  is  intimately  related 
with  the  reasonableness  of  the  retail  and  wholesale  selling  prices. 
And  all  that  is  conferred  upon  a  man  who  has  Just  come  into  office, 
selected  bv  the  President  because  he  was  a  political  friend  of  his. 

The  Chairman.  I  suppose  that  so  far  as  that  is  concerned  it  would 
be,  like  a  thousand  other  duties,  imposed  on  various  departments. 
He  would  necessarily  have  to  be  guided  by  those  under  him  to  whom 
this  kind  of  work  would  be  delegated. 

Senator  Brandbgee.  Of  course  it  would  take  hundreds,  if  not 
thousands,  of  expert  examiners,  investigators,  and  lawyers,  gentle- 
men like  Mr.  Todd,  who  has  made  a  specialty  of  this  thmg,  and  the 
Secretary  would  have  to  be  guided  by  the  advice  of  his  subordinates. 

The  C 'hairman.  That  might  be  true,  but  it  is  hardly  reasonable,  in 
my  judfxment,  to  suppose  that  that  would  occur.  In  the  first  place, 
we  are  assuming  all  the  time,  when  you  take  up  that  view,  we  are 
assuming  that  these  fellows  who  are  making  these  organizations  are 
trying  to  violate  the  law.  We  ought  to  guard  against  that;  that  is 
ti  ue.  ^  But  as  a  matter  of  fact  there  would  not  be  one-tenth  of  tlie 
or«'anizations  of  this  kind  that  would  have  this  object  in  view.  • 

Senator  BRAxnE(;i:E.  I  am  not  assuming  that  anybody  would  try 
to  violate  the  law,  but  I  am  assuming  that  what  is  a  reasonable  price, 
in  the  tremendouslv  complicated  conditions  of  a  country  like  this,  is 
a  question  of  getting  a  great  variety  of  honest  views  without  violat- 
ino-  the  law.  I  assume  that  the  present  laws  are^  not  to  be  repealed. 
Everybody  wants  to  get  as  much  as  he  can  for  his  products,  and  the 
producer's  idea  of  a  fair  price  is  not  that  of  the  consumer  or  a  dism- 
terested  party,  and  the  wlH)le  Xation  would  not  think  it  fair  to  be 
put  under  the  arbitrament  of  the  Secretary  of  Agriculture. 

The  Chairjiax.  You  started  to  give  us  some  suggestions  about  the 
law.   Have  you  given  all  that  you  think  of?  a  x 

'Sir.  Todd.'  No  others  occur  to  me.  The  suggestion  which  Senator, 
Walsii  has  proposed  seems  to  me— the  principle  of  it  is  certainly  de- 
sirable. Whether  it  can  be  worked  into  the  law  witliout  defeating 
one  of  the  iiurposes  which  vou  have  in  mind,  namely,  clarification 
of  the  in-esent  law,  and  makinL^  it  more  definite,  is  a  difficulty  which, 
it  seems  to  me,  arises,  because  it  still  leaves  it  open  in  any  particular 
case  to  determine  what  is  a  monopoly  and  what  is  an  attempt  to 

create  a  monopoly. 

The  Chairmax.  All  right,  we  are  very  much  obliged  to  you. 
Mr.  Todd.  Not  at  all.  I  am  sorry  I  have  not  had  time  to  give  more 
study  to  the  matter. 

STAI£M£NI  OF  MB.  JQBJi  WALSH. 

Senator  Braxdegee.  What  is  your  residence,  Mr.  Walsh? 
Mt.  Walsh.  I  live  here  in  Washington.   Wisconsin  is  my  legal 
residence. 
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Senator  Walsh.  What  is  your  business? 

Mr.  Walsh.  I  am  practicing  law.  •  .    ,  j 

Senator  Walsh.  Were  you  at  one  time  associated  with  the  fed- 
eral Tra,de  Commission? 
Mr.  Walsh.  Yes. 

Senator  Walsh.  During  what  period?  ^    .  , 

Mr.  Walsh.  For  a  penod  prior  to  April,  1919, 1  think  somettiing 
over  three  years,  I  acted  as  counsel  for  the  Federal  Trade  Com- 
mission, and  for  a  period  of  about  two  years  as  chief  counsel  of  the 

commission. 

Senator  Walsh.  And  when  did  you  quit  that  place? 

Mr.  Walsh.  The  15th  of  April,  1919.  .       ^  ^ 

Senator  Walsh.  What  was  the  general  character  of  the  duties  that 

you  discharged  as  counsel?  .  t  j-   i.  j 

Mr.  Walsh.  The  general  character  of  the  duties  that  I  dischar^d 
was  to  institute  proceedings  charging  unfair  methods  of  competitwn 
under  section  5  of  the  Federal  Trade  Commission  act,  which  provides 
remedies  against  certain  unfair  methods  of  competition  in  any  inter- 
state commerc  e.  and  also  the  enforcement  of  sections  2  and  3  of  the 
Clayton  Act,  which  makes  provision  concerning  corporate  stock- 
holdings and  interlocking  directorates,  and  to  advising  the  commis- 
sion in"  reference  to  investigations  charging  violations  of  these  acte, 
and  generally  supervising  the  legal  work  of  the  legal  staff  of  the 
commission. 

Senator  Walsh.  Were  you  called  upon  at  any  time  during  your 
service  to  inquire  into  charges  against  farmers'  organizations  or 

associati(ms?  .  . 

^Ir.  AValsh.  Yes.  More  times  for  the  investigations  of  charges 
brought  by  farmers'  organizations  and  associations  against  orgamza- 
tions'"of  business  Avhicli  were  alleged  to  have  made  unfair  aggressions 
against  farm  organizations.  However,  I  was.  to  some  extent,  con- 
nected with  investigations  of  so-called  farmers'  organizations. 

Senator  Walsh.  Let  us  inquire  about  the  first  class  of  which  you 
spoke.  What  was  the  general  nature  of  these  charges  made  by  the 
farmers  of  the  farmers'  association  against  the  organizations,  asso- 
ciations, or  individuals  charged  with  unfair  practices  toward  them? 

Mr.  Walsh.  I  have  in  mind  particularly  the  charges  made  by 
farmers"  organizations  engaged  in  the  production  and  marketing  of 
strawberries  in  Indiana.  It  was  during  the  earlier  period  of  my 
association  with  the  commission,  and  the  details  of  the  facts  have 
somewhat  escaped  me,  but  I  know  generally  what  the  situation  was. 

Along  the  Illinois  Central  Eailroad  in  the  State  of  Louisiana  there 
was  a  number  of  grovers'  organizations — cooperative  marketing  or- 
ganizations— and  it  was  charged  by  some  of  these  organizations  that 
certain  buyers  at  St.  Louis  and  in'^New^  Orleans  would  come  into  the 
field  and  offer  prices  very  much  higher  than  those  the  associations 
themselves  were  paving  and  higher  than  the  market  warranted,  and 
they  thus  would  demoralize  the  association  and  get  the  members  to 
drop  out,  and  they  would  thus  demoralize  the  organization,  and  all 
the  fanners'  organizations  or  growers'  organizations  were  thus  de- 
moralized. Then  they  would  have  control  of  the  field,  and  could  and 
would  and  did  lower  the  prices  of  strawberries. 

The  Chairman.  That  was  claimed  as  an  example  or  an  illustration 
of  unfair  ccunpetition? 
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Mr.  Walsh.  Eight. 

Senator  Walsh.  AA'hat  became  of  that  inquiry? 

Mr.  Walsh.  That  inquiry  resulted  in  this,  as  I  recall  it.  An  in- 
vestigation was  made  of  the  situation,  and  I  think  the  facts,  as  I 
recall  now,  were  substantially  as  alleged,  and  the  parties  who  were 
alleged  to  have  carried  on  these  tactics  promised  to  be  good,  and  they 
were  good,  and  the  matter  was  dropped  at  that  time,  and  the  farmers 
claimed  that  they  had  received  reparation  and  a  correction  of  the 
evils  of  which  they  complained. 

Senator  Walsh.  Have  yon  in  mind  any  others? 

Mr.  Walsh.  I  have  in  mind  also  complaints  by  farmers'  elevator 
organizations  somewhere  in  the  West  complaining  of  the  campaign 
of  libel,  slander,  and  villification  against  farmers'  organizations  to  dis- 
courage them  and  to  have  farmers  generally  believe  that  it  would  be 
unprofitable  for  them  to  join  these  organizations,  and  it  would  be 
much  better  if  they  would  keep  out  and  sell  their  grain  to  regular 
grain  dealers. 

Senator  Walsh.  Now,  turning  to  the  other  class  of  complaints 
against  the  farmers'  organizations. 

Mr.  Walsh.  What  I  have  in  mind  particularly  is  a  complaint 
which  I  went  into  in  quit«  m  extensive  manner,  and  that  was  a 
complaint  a^inst  the  Associated  Raisin  Co.,  located  at  Fresno^ 
Calif.  Do  you  want  the  details  in  reference  to  that? 

Senator  WAXiSH.  Please  tell  us  about  tilie  character  of  tiie  organi* 
zation. 

Mr.  Walsh,  As  I  recall,  the  character  of  the  organization  was 
this :  It  was  alleged—and,  I  think,  is  true— that  pradically  all  of 
the  raisins  of  the  United  States  are  raised  within  a  radius  of  about 
45  miles  of  the  city  of  Fresno,  in  OaHfomia.  The  growers  were 
owners  of  small  tracts  of  land,  and  the  market  had  been  greatly 
demoralized  for  a  period  of  many  years.  They  were  subject  to  what, 
it  was  alleged,  were  improper  practices  on  the  part  of  packers  in 
that  vicinity,  who  were  in  a  position  to  demoralize  and,  they  allege, 
did  demoralize  the  market,  so  that  some  years  the  growers  got^  less 
than  the  cost  of  producing.  The  market  conditions  and  the  position 
of  the  growers  was  so  uncertain  that  they  concluded  it  was  necessary 
to  do  something.  They  did,  as  a  matter  of  fact,  attempt  a  number  of 
times  to  form  a  farmers'  organization,  cooperative  association,  but 
without  success. 

Finally,  a  very  energectic  man  by  the  name  of  Giffen  became  a 
grower  in  the  district,  and  he  had'  some  genius  for  organization, 
and  he  ^ot  the  farmers  into  an  organization  known  as  the  California 
Association  of  Raisin  (Irowers— I  think  that'  was  the  name  of  the 
association.  At  -dny  rate  this  association  at  Fresno— my  connection 
with  it  Avas  two  years  ago— he  organized  this  company  at  Fresno, 
and  he  got  bankers  and  lawyers  and  merchants  and  other  people, 
who  were  in  business  at  Fresno,  to  get  into  the  organization,  to  take 
stock  at  $100  a  share,  and  they  got  a  fair  capital.  Then,  they  went 
out  and  made  contracts  with  the  growers  in  the  district  to  turn  over 
their  entire  pack  and  it  was  an  exclusive  contract  by  which  the 
grower  agreed  to  turn  over  his  entire  pack  to  this  company.  The 
persons  who  put  money  into  the  organization  were  limited  to  8  per 
cent  return  upon  their  investment.  The  grower  was  given  a  price 
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and  was  gi\en  a  prt)p()i"ti()nate  pi'oht  on  the  entiir  business  in  pro- 
portion to  the  i)ack  which  he  delivered  to  the  company. 

After  sonic  rather  difficult  experiences,  the  company  began  to 
work,  began  to  make  headway,  and  then  a  campaign  was  instituted 
to  get  every  one  in  the  district  into  this  organization,  and  a  general 
holiday  Avas  declared  at  Fresno  and  almost  everylmdy  in  business — 
the  stores  were  closed — went  out  to  solicit  the  farmers  to  get  into  the 
organization,  and  to  become  members  of  this  cooperative  company, 
cooperative.  Of  course — tliat  is.  to  giA'e  the  company  their  entire 
j^ack.  The  campaign  was  run.  as  I  understand,  a  good  deal  like  a 
Liberty  loan  campaign  was  run.  Avhere  everybody  went  out  and  tried 
to  induce  these  farmers  to  get  into  this  organization.  One  of  the 
complaints  that  was  alleged  was  that  some  rather  coercive  measures 
were  used;  but,  from  my  investigation  of  the  thing.  T  did  not  think 
it  was  hardly  sustained.  Of  course,  there  were  rather  persuasive 
arguments  used  to  the  farmers,  and  there  were  some  boys  that  com- 
mitted depredations  tliat  could  not  properly  be  charged  to  the 
parties  who  had  the  thing  in  hand  and  were  attempting  to  organize 
it  to  get  the  contracts  in. 

As  a  matter  of  fact,  the  company  got  into  the  organization  pi'acti- 
cally  the  entire  growers  of  this  district,  and  you  understand.  I  think 
I  made  it  clear,  that  practically  all  of  the  raisins  of  the  United 
States,  the  raisin  crops  of  the  United  States,  are  iHoduced  in 
this  district.  There  were  some  packers  in  Fresno,  and  they  were 
complainants  in  the  proceedii^,  and  the  complaint  said  that  they 
were  left  without  business.  They  had  heretofore  been  purchasing 
their  raisins  from  the  farmers,  and  since  this  farmers'  organization 
was  instituted  they  had  none  to  cure  and  none  to  sell;  that  they  had 
brands  which  had  become  valuable  to  them,  and  that  they  had  lost 

in  reference  to  it.  -r    •  i.  -j! 

This  farmers'  organization  made  some  money.  I  might  say,  if 
you  are  intererted  forther  in  the  organization,  that  in  order  to  keep 
absolute  control  of  the  company  a  trust  agre^ent  was  conceived 
by  which  the  farmers  turned  their  stock  into  a  committee  to  vote, 
which  committee  had  absolute  control  of  the  stock  for  a  certain 
period  of  tune,  bb  I  recall  it.  The  reason  of  that  was  this :  Serious 
complaints  had  been  made  by  these  independent  packers,  and  it  was 
claimed  by  Mr.  Giffen,  I  thmk,  that  he  was  afraid  that  these  pack- 
ers and  other  pad^rs  would  get  control  of  the  stock  of  the  corpora- 
tion and  would  direct  its  policy  away  from  the  original  intention. 
So,  in  order  to  eliminate  that,  that  scheme  was  devised,  and,  in  fact, 
the  legislature  of  the  State  of  California  passed  a  law  permitting 
such  an  arrangement  in  such  organization  and  association. 

As  I  said,  this  company  made  some  money  and  exploited  the  use 
of  the  raisin  as  a  food  product,  went  into  national  advertising  of 
those  raisins  as  a  food  raisin,  and  they  got  out  very  attrax!tive  and 
expensive  advertisements,  in  such  magazines  as  the  Indies*  Home 
Journal,  and  particularly  exploited  a  brand  of  raicdn  called  the 
Sun-Maid.  I  think  that  is  it. 

Generallv  tliat  was  the  situation.  Upon  investigation  it  was  my 
judgment  that  the  farmers  had  never  made  any  money  in  the  pro- 
duction of  raisins.  Perhaps  occasionally  when  a  farmer  would  be 
lucky  enough  he  could  sell  his  raisins  at  an  advantageous  price, 
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but  <renerally  thev  were  subject  to  manipulation  by  the  local  buyers 
there,  and  could'  not  come  out  whole;  that  is,  they  did  not  get 
what  it  cost  to  in'oduce  the  raisins.  So  that  the  organization  of 
this  association,  in  mv  judgment,  produced  a  tremendous  benefit  to 
the  farmers  themselves.  There  was  no  doubt  that  the  packers  who 
bad  been  located  there  were  deprived  of  considerable  business,  but 
upon  tlie  other  hand  it  was  shown,  and  surely  to  my  satisfaction,  that 
the  price  of  raisins  had  not  been  raised  throughout  the  United 
States  through  the  activities  or  tlie  manipulation  of  this  coopera- 
tive associati(m.  and  that  it  seemed  to  me  ought  to  settle  the  ques- 
tion as  to  whether  or  not  this  organization  was  carried  on  to  the 
injury  of  the  public.  A  fcAv  dealers  immediately  concerned  might 
be  injured,  but  on  the  other  haiid  a  tremendous  lot  of  farmers  were 
benefited. 

The  CiiAiHMAX.  And  the  consumer  was  not  hurt  any? 

Mr.  Walsh.  The  consumer  was  not  hurt  any,  and  there  was  a 
greater  distribution  of  a  pure  and  wholesome  food  product. 

Since  I  left  the  commission,  T  do  not  know  what  action  the  com- 
mission finallv  took  upon  the  matter.  There  were  never  instituted 
any  proceedings  charging  unfair  practices:  I  i)resume  taking  advan- 
tage of  the  provision  of  the  act  which  reipiires  them  to  act  only 
when  it  is  in  the  interest  of  the  public.  Taking  advantage  of  that 
provision,  thev  failed  to  act. 

These  packers.  avIio  claimed  to  be  injured,  were  apparently  not 
satined  with  the  activities  of  the  commission  in  the  matter,  and  they 
made  an  application  to  the  Attorney  General,  and  imder  the  pro- 
visions of  the  Federal  Trade  Commission  act,  under  which  the  At- 
torney General  mav  ask  the  Federal  Trade  Commission  to  make  an 
investigation  of  the"^  operation  of  an  association  of  individuals  for  the 
purpose  of  determining  whether  or  not  it  is  conducting  its  busmess 
m  violation  of  the  antitrust  laws,  the  Attorney  General  asked  the 
Federal  Trade  Commission  ip  make  such  an  investigation,  and  such 
investigation,  I  understand,  was  made.  I  happened  to  be  down 
there  one  day  when  they  were  taking  testimony,  and  I  really  do  not 
know  what  disposition  has  been  made  of  the  matter.  But  at  any  rate 
this  association  has  been  twice  I  know  before  the  Federal  Trade 
Commission  in  peril  of  prosecution.  _ 

That  generallj  is  the  situation  with  reference  to  this  Kaism  Co- 
operative Association  which  I  was  connected  Avith. 

Now,  I  find  this  in  my  Connection  with  that  character  of  organiza- 
tion that  those  who  are  complaining  against  them  labor  under  the 
mistaken  idea  that  any  agricultural  association  or  horticultural  asso- 
ciation that  has  capital  stock  and  that  is  organized  for  profit  is 
acting  in  violation  of  the  Sherman  antitrust  law.  In  other  words, 
T  think  this  is  true  that  it  was  unfortunate,  so  far  as  coo])erative 
agricultural  associations  are  concerned,  that  section  6  of  the  Clayton 
law  was  enacted. 

The  Chaikmax.  That  is  what  we  thought,  some  of  us,  the  other 

day. 

Ui\  AValsh.  It  says  this: 

XoThinu-  conrjuiuHl  in  the  antitrust  law  shall  be  construed  to  forbid  the  ex- 
istence and  operation  of  labor,  agricultural  or  horticuUiiral  organizations,  in- 
stituted  for  the  puri)oses  of  mutual  help,  and  not  having  capital  stock  nor 
>^nducted  for  profit,  or  to  forbid  or  restrain  indiTiUual  mwnbers  of  such 
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organizations  from  hi\^lully  carrying  out  the  lejiitiiuate  objects  thereof;  nor 
shall  such  organization,  or  the  members  thereof,  be  held  or  construed  to  be 
illegal  combinations  or  conspirades  in  restrain  In  trade  under  the  antitrust 
laws. 

This  Chaikmax.  In  other  words,  the  ordinary  person,  because  he 
reads  in  that  law  that  a  cooperative  association  of  farmers,  for  in- 
stance, organized  because  the  law  says  such  cooperative  organization 
that  has  not  any  capital  stock  and  is  not  organized  for  profit,  is  not 
t         within  the  terms  of  the  Sherman  antitrust  law,  that  those  oi^anized 
for  profit  do  come  within  the  provisions  of  the  antitrust  law? 
Mr.  Wat.sti,  Absohitelv. 
I  The  CHATiniAX.  And  of  course  as  a  matter  of  fact  we  know  that 

that  does  not  necessarily  follow. 

Mr.  Walsh.  That  does  not  necessarily  follow,  and  it  is  not  true 
of  course,  but  it  is  a  deterrent  particularly  in  my  State  of  Wisconsin, 
where  there  has  been  a  great  deal  of  public  interest  in  the  farmers' 
organizations. 

The  Chaikmax.  Let  me  ask  you  ritrht  there,  as  havin<r  had  some 
experience  with  this  law,  suppose  we  amend  section  6.  do  not  do  any- 
thinfT  else  but  amend  section  G  of  the  present  antitrust  law  and  leave 
out  those  words,  "Not  organized  for  profit,  or  not  having  cai)ital 
stock.^'  AA'ould  not  tliat  meet  the  situation  then  i'  Would  that  make 
legitimate  exevy  organization  or  cooperation  of  farmers  that  ought 
to  be  made  legitinuite? 

]\Ir.  Walsh.  You  mean  strike  it  out? 

The  Chaikmax.  Yes. 

Mr.  Walsh.  It  would  not  change  the  situation  as  I  take  it. 

The  Chaikmax.  T  do  not  mean  strike  out  all  there  is  in  there,  but 
I  mean  strike  out  the  limiting  language  which  says, without  capital 
stock  and  not  organized  for  profit.''  Leave  the  limitation  in  there 
but  strike  out  that  limiting  language. 

Mr.  Walsh.  Then  it  would  be,  ''nothing  contained  in  the  anti- 
trust law  shall  be  construed  to  forbid  *  *  *  organizations,  insti- 
tuted for  the  purpose  of  mutual  lielp." 

The  CHAHiMAx,  Yes. 

Mr.  Walsh  (reading).    '"Or  to  forbid  or  restrain  individual  * 
members  of  such  organizations  from  lawfully  carrying  out  the  legi- 
timate objects  thereof." 

I  should  say  that  that  would  meet  the  situation. 

The  Chaikmax.  Would  it  go  too  far,  would  it  let  in  anything  that 
ought  to  be  kept  out? 
t  Mr.  Walsh.  I  tiiink  not.  I  should  say  not  because  if  it  did  go  so 

far  that  it  as  a  matter  of  fact  fixed  prices,  divided  territory,  limited 
output  or  did  any  of  the  other  things  which  are  generally  re- 
,         garded  as  restraint  of  trade,  such  an  organization  would  as  a  matter 
of  fact  be  subject  to  cmidemnation  by  the  Sherman  antitrust  law. 

S^ator  Walsh.  But  would  not  the  construction  then  to  be  given 
to  that  act  forbid  that? 

Mr.  Walsh.  You  are  referring  to  section  6? 

Senator  Walsh.  Yes.  If  you  sbike  out  the  limiting  words  there 
and  make  farmers'  associations  organized  lor  mutual  improvement 
entirely  exempt  from  the  Shennan  Act^  then  would  not  a  ^rmers' 
organization,  no  matter  how  monopoli&Aic  it  might  become,  be  exempt 
from  prosecution? 
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Mr.  Walsh.  There  ought  to  be,  of  course,  some  qualification  or 
some  restrictions,  it  seems  to  me,  so  far  as  it  relates  to  an  enhance- 
ment of  price  and  the  elimination  of  competition.  I  would  say  there 
should  be  some  qualifications  to  it.  This  bill  under  consideration — 
I  have  only  made  a  cursorv  examination  of  it. 

Senator  Walsh.  If  we  did  not  have  some  legislation  such  as  that 
which  this  bill  contemplates,  but  Ave  simply  amend  section  6  by 
strikin<r  out  the  limitations,  then  your  raisin  company  would  be  at 
liberty  to  charge  any  price  it  saAv  fit? 

Mr.  AValsh.  Absolutely,  that  is  true;  and  thei'e  ought  to  be  some 
qualifications  to  it. 

The  C'HAiRiiAN.  What  were  you  going  to  say  about  this  bill? 

Mr.  Walsh.  I  say  I  never  saw  it  or  heard  of  it  until  yesterday, 
and  only  had  a  chance  to  hurriedly  read  it,  so  that  I  have  not  made 
an  analysis  of  the  bill.  I  am  not  interested  in  the  bill  and  appear 
here  simply  upon  invitation  to  give  my  views  as  a  result  of  my 
examination. 

The  Chaikmax.  What  do  you  think  of  the  bill  from  the  examina- 
tion you  have  made  of  it  ? 

Mr,  Walsh,  I  am  in  great  sympathy  with  the  object  and  pur- 
poses of  the  bill  generally,  for  this  reason,  that  the  antitrust  laws 
I  do  not  believe  were  intended  to  correct  what  appear  to  be  the 
evils  on  the  part  of  farmers'  organizations,  but  were  for  similar 
groups  engaged  in  trade.  There  is  not  much  danger  from  violation 
of  antitrust  laws  by  farmers  who  are  scattered,  widely  scattered,, 
and  who  can  not  concentrate  the  products  of  their  industry  as  any 
other  material  which  passes  through  trade,  like  coal. 

The  Chairman.  That  brings  up  a  point  that  is  in  this  bilL  This 
bill  names  farmers  and  dairymen.  To  the  general  farmers  it  s&sms 
to  me  that  there  is  no  danger  in  throwing  the  bars  down,  because 
they  are  scattered  all  over  the  United  States,  and  they  can  not,  at 
least  they  have  never  succeeded  in  organizing  them  to  restrain  trade 
and  fix  prices,  and  I  do  not  think  we  ought  to  bother  ourselves  about 
that,  l^t  when  it  comes  to  the  dairymen's  association,  it  is  a  little 
different.  That  is  more  lowl  in  its  application.  They  might  do  that 
thing  surrounding  a  city. 

Mr.  Waush.  Well,  in  the  State  of  Wisconsin  the  dairymen— that 
is,  the  butter  and  cheese  industries— are  very  highly  organized,  but 
still  they  are  subject  to  int^ise  competition.  They  can  not  get 
enough  farmers  organized  togrther  so  as  to  create  a  monopoly  of 

the  products.  ' 

Senator  Walsh.  That  is  probably  the  case  with  butter  and  cheese, 
because  those  products  might  stand  shipment  for  long  distimces. 
But  let  us  take  the  case  of  milk;  that  wiu  not  stand  shipment. 

Mr.  AValsh.  Probably  not.  It  depends  upon  what  the  local  con- 
ditions are— that  is,  the  market  to  be  supplied  and  the  territory  to 
draw  from. 

Senator  AValsh.  In  view  of  that  situation  

Mr.  Lyman.  Pardon  me,  may  I  answer  there?  I  would  like  to  say 
in  times  when  there  have  been  differences  between  milk  producers- 
in  the  New  York  district  and  the  distributors,  the  distributors  have 
brought  in  milk  as  far  as  from  Chicago— over  a  thousand  milefr— , 
and  brought  it  into  the  city,  and  have  even  gone  clear  up  into  Canada.. 
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Senator  Walsh.  That  emphasizes  the  fact  that  under  ordinary 

circumstances  you  cannot  do  it.  .       i  j 

Mr.  Lyman.  But  the  point  was  that  they  have  done  it  and  can  do 
it.   They  have  picked  up  train  loads  from  Chicago,  from  the  Chi- 

<;afro  district,  and  shipped  it  into  New  York. 

Senator  Wai.sh.  What  would  you  say  to  an  amendment  to  this  act 
such  as  Avas  suggested  by  me  to  Mr.  Todd  ?    [Reading :] 

Nothing:  hertMii  contaiued  slmll  be  deemed  to  extend  the  scope  of  the  act  of 
Congress  entitled — 

Meaning  t^e  antitrust  act — 

nor  to  authorize  the  acquisltiwi  of  a  rival  business  or  to  l^lise  tlie  atten^t 
to  create  a  monthly. 

Mr.  Walsh.  I  should  think  that  would  be  a  very  salutary  safe- 

^"senator  Walsh.  Is  there  anything  in  that  which  would  really 

militate  against  the  real  purpose  of  this  bill?  ^  ^ 

Mr.  Walsh.  No:  I  mulerstand  the  purpose  of  this  bill  ^  to 
courage  the  organization  of  farmers'  .cooperative  associations  for 
the  purpose  of  increasing  production,  which  is  most  necessary  at  the 
present  time,  and  to  remove  the  fear  or  the  burden  on  the  part  of  those 
who  go  into  it  that  they  may  be  in  violation  of  the  Sherman  anti- 
trust law. 

Senator  Walsh.  That  is  all. 

The  CHAuaiAX.  Very  much  obliged  to  you.   Is  there  anybody  else 

-wlio  wants  to  be  heard  ?  tt    •  i 

Mr.  Lymax.  Mr.  Berry  is  here  from  Virgnua.    He  is  a  member 

of  the  milk  producers'  association  which  brings  in  milk  to  the  city. 

It  would  be  a  good  opportunity,  I  think,  for  you  to  be  .able  to  ask 

him  about  how  that  association  operates. 
The  Chairman.  All  right,  Mr.  Berry, 

SIAI£M£NI  or  HBm  DALLAS  B£EEY, 

The  Chairman.  Tell  the  stenographer  wliere  you  live  and  what 

your  business  is.  ^  ^ 

Mr.  Berry.  I  live  at  McLean,  Fairfax  County,  \  a.,  and  1  am  a 

dairyman.  ,     ^  •         •         •  > 

The  Chairman.  Are  you  a  member  of  the  dairymen^s  association  f 
Mr.  Berry.  I  am  a  member  of  the  Maryhuid  and  \  irgmia  Milk 

Producers'  Association.  •  ^-  i  » 

The  Chairman.  What  city  or  cities  does  your  association  suppjv . 
Mr.  Berry.  Why,  pretty  nearly  aU  of  that  milk  comes  to  W  ashuig- 

ton  City.  ,      .  « 

The  Chairman.  Any  other  city?  ^     ,  .      ,        i  * 

Mr  Berry.  So  far  as  I  know  there  is  none  of  it  being  shipped  to 
other  cities.  There  may  be  just  a  few  men  who  are  far  away  who 
are  shipping  to  creameries  or  to  Richmond.  v 
The  (Jhahiman.  About  how  many  members  do  you  have  m  your 

association ) 

Mr.  Bbrrt.  I  think  there  are  about  800  members. 

The  Chairman.  And  that  comprises  the  dairymen,  those  that 
produce  milk  and  live  within  a.  radius  of  how  far  from  the  city  of 
"Washington? 
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Mr.  Berry.  I  should  say  250  or  300  miles.  I  think  Timberville, 
^'a.,  is  about  as  far  away  as  any  of  them.  I  do  not  kaow  just  how 
far  

The  Chair:viax.  What  i)r<)portion  of  the  milk  that  comes  into  Wash- 
in<rton  does  your  association  supply  ? 

Mr.  Beri;y.  Wliy  we  estimate  that  it  supplies  about  75  per  cent. 

The  C'HAnni  AN.  Does  the  other  25  per  cent  c<mie  from  independent 
producers  or  from  some  other  as^)ciations? 

Mr.  Berky.  Independent  producers. 

The  Chairman.  Do  they  ship  to  the  same  people  to  whom  your  as- 
sociation ships? 

Mr.  Berry.  In  many  instances ;  yes. 

The  Chairman.  Does  your  association  have  to  do  with  the  distribu- 
tion of  the  milk  after  it  o;ets  here? 
Mr.  Berkt.  Absolutely  not. 

The  C  Chairman.  ITou  sell  to  the  distributing  companies? 
Mr.  Berrt.  Yes,  sir. 

Tlie  Chairman.  Is  there  one  such  company  or  more  than  one? 
Mr.  Berrt.  a  number  of  such  coinpanies. 
The  Chair:max.  Do  you  sell  to  several  of  them? 
Mr.  Berrt.  Why^ur  members  ^11  to  several  of  them. 
The  Chairman.  Do  3^11  sell  as  individuals  or  through  the  associa* 
tion. 

Mr.  Berry.  We  sell  now  as  individuals. 

The  Chairman.  Then  this  a^^iation  of  which  you  are  a  member 
does  not  market  the  products  of  its  members? 
Mr.  Berry.  No,  sir. 

The  Chairman.  What  is  the  object  of  the  association? 

Mr.  Berry.  Well,  cooperation  in  marketinje  our  milk  supply. 
s  The  CHAnunAN.  How  do  you  cooperate  if  you  do  not  cooperate  in 
marketing? 

Mr.  Berry.  Well,  we  proceed  along  this  line :  We  have  an  executive 
committee  and  the  custom  in  WaAin^^ton  for  20  years,  as  long  as  I 
have  been  producing  milk,  has  been  to  have  two  prices.  One  w  e  call 
the  winter  price,  which  lasts  for  seven  months,  and  one  a  summer 
price,  which  lasts  for  five  months.  The  winter  price  begins  October  1 
and  the  summer  price  begins  May  1.  Just  prior  to  the  time  for  the 
change  of  these  prices,  each  member  of  our  executiv  e  committee  is 
requested  to  figure  on  the  cost  of  milk  production,  based  upon  the 
then  existing  prices  of  labor  and  feed.  We  have  a  meeting  and  com- 
pare those  prices,  and  as  nearly  as  possible  we  strike  an  average  and 
that  we  sugjiest  to  our  members  as  a  fair  i»rice  for  milk.  We  have 
made  no  attempt  to  compel  them  to  stand  by  that  price.  As  a  matter 
of  fact  they  all  try  to  get  that  price. 

The  C'iiaii;max.  How  nearly  do  they  succeed? 

Mr.  Bekry.  1  ntil  a  surplus  of  milk  conies  on  the  market,  and  some 
of  the  dealers  decide  that  they  will  not  pay  the  price,  then  a  few 
dealers,  as  yo^i  knoAv,  have  succeeded  in  getting  milk  below  the  price 
that  we  recomnund.  Last  winter  some  three  or  four  dealers  did  that, 
and  I  am  satisfied  that  many  of  the  men  who  sold  the  milk  to  them 
sold  it  below  t:  *  cost  of  production. 

The  Chakmai;.  Now,  does  your  executive  committee,  representing 
your  association  tell  the  membership  to  wliom  they  shall  ship  their 
product  i 
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Mr.  Berry.  No,  sir. 

The  Chaib3iax.  They  have  nothing  to  do  with  that? 
Mr.  Berrt.  Thev  have  nothing  to  do  with  that. 
The  Chairman.  They  do  not  go  any  further  than  to  let  you  know 
what,  in  their  judgment,  would  be  a  fair  price? 
Mr.  Bsaunr.  That  is  as  far  as  we  have  gone ;  yes,  sir. 
The  CHAraMAN;  How  nmny  di^ributing  agencies  are  there  m 

Washington?  r  1 

Mr.  BisRRT.  Why,  I  can  not  state  the  exact  number.  1  should  say 

8  or  10.  ,  .  1 ,  ^ 

The  Chairman.  Are  they  competing  with  each  other  briskly  for 
your  products?  Are  you  solicited  by  the  various  distributing  agen- 
cies to  ship  to  them  ?  . 

Mr.  Berry.  At  certain  seasons  of  the  year,  when  there  is  a  short- 
age, especially. 

The  Chairman.  Has  there  ever  been  to  your  knowledge  any  com- 
bination— amoi^the  distributors,  I  mean? 

Mr.  Berry.  Why,  they  tell  us  that  there  is  none ;  that  they  are 
prohibited  under  the  law  from  making  any  agreement  as  to  prices; 

but  they  dogenerallv. 

Senator  Walsh.  Well,  now,  Mr.  Berry,  you  g^tlemen  who  pro- 
duce have  your  executive  committee? 

Mr.  Berry.  Yes,  sir.  . 

Senator  Walsh.  And  through  those  you  confer  to  consider  what 

price  yon  want  to  get  

Mr.  Berry.  We  merely  suggest. 

Senator  Walsh.  You  want  to  get  for  your  milk,  and  you  suggest 
to  every  one  of  vour  members  that  that  is  the  price  you  want  to  ask 

for  voiir  milk.  ^Yhy  should  you  complain  

,    Mr.  Berry.  1  am' not  comphiining. 

Senator  Walsh.  If  the  distributors  get  together  and  have  an  ex- 
ecutive committee,  also,  which  suggests  to  their  members  the  price 

thev  ought  to  pay? 

JVIr.  Berry.  I  'merely  started  to  say  that  they  tell  us  that  that  is 
a  violation  of  the  law— those  to  whom  I  have  talked — that  the  Sher- 
man law  will  not  allow  them  to  get  together. 

Senator  Walsh.  Do  yon  not  feel  that  you  are  in  just  exactly  as 
great  peril  as  they  are?  There  certainly  would  not  be  one  law  for 
you  and  another  law  for  them. 

Mr.  Berry.  I  am  not  a  lawyer,  sir,  and  1  am  not  able  to  say.  We 
feel  that  Ave  certainly  have  the  right  to  figure  on  the  cost  of  pro- 
duction and  tell  our  "members  what  Ave  regard  that  cost  to  be,  and 
what  reasonable  i)rice  added  to  that  would  put  the  price  of  milk  at. 

Senator  Walsh.  I^t  me  inquire  of  you,  would  you  like  to  have  us 
pass  a  laAv  which  would  give  the  distributors  exactly  the  same  right — 
assume  that  vou  have  that  right— would  you  like  to  liave  us  pass  a 
law  to  give  them  exactly  the  same  right  to  meet  together  and  con- 
sider the  situation  and  recommend  to  their  members  what  they  ought 
to  pay  to  you? 

Mr.  Berry.  Provided  you  give  us  the  right  to  get  together  and 
see  whether  or  not  we  shall  take  that  price. 

Senator  Walsh.  Surely,  if  >ve  make  a  law  authorizing  them  to  get 
together  and  determine  what  price  they  are  willing  to  give  you  we 
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certainly  ought  to  <rive  you  the  right  to  get  together  and  determine 
whether  you  should  take  that. 

Mr.  Bbkry.  Undoubtedly;  I  should  suppose  so. 

Senator  Walsh.  Suppose  neither  of  you  has  the  ri^ht  now  to  do 
either  of  these  things,  and  we  pass  a  law  which  permits  you  to 
together  to  determine  what  price  you  want  to  get,  and  to  recom- 
mend to  your  members  that  they  should  not  sell  for  less  than  that, 
but  at  the  same  time  we  leave  tlie  hiw  as  it  is  with  respect  to  the 
distributors,  and  make  it  a  crime  for  them  to  get  together  and  deter- 
mine hovr  much  they  will  pay. 

Mr.  Berry.  You  will  readily  understand,  Senator,  that  it  is  very 
.  much  easier  for  10  distributors  in  the  eity  of  Washington  to  see  om 
another  almost  evenr  day  and  arrive  at  some  agreement  about  what 
they  will  pay  us.  Very  much  easier,  I  say,  than  it  is  for  800  farmers 
scattered  through  Maryland  and  Virginia  to  get  together  and  arrive 
at  any  agreement. 

Senator  Walsh.  You  are  quite  right,  Mr.  Berry. 

Mr.  Bbrrt.  As  I  stated  awhile  ago,  they  tell  me — ^whether  it  is  true 
or  not — ^that  it  is  a  violation  of  the  law  ror  them  to  get  togethw  and 
agree  on  a  price^  either  what  they  shdl  pay  or  what  they  shall  a^; 
but  we  can  readily  see  that  that  can  be  arranged  with  them  without 
having  any  geenral  meeting  called. 

Senator  Walsh^  A  kind  of  a  Gary  dinner? 

Mr.  Bekkt.  Yes,  sir.  Now,  my  experience  lias  been  this,  as  a 
member  of  the  executive  emnmittee  I  haA^e  occasion  frequently  to 
talk  with  the  dealers  in  the  city,  and  they  always  prefer  to  make  their 
bargains  individually  with  the  producers  rather  tlian  have  any- 
thing to  do  with  the  a^^sociation.-  Now,  they  seem  to  think  that  they 
can  take  individual  farmers  and  persuade  them  to  take  a  very  much 
lower  price  than  they  can  get  those  farmers  to  sell  for  if  we  get  to- 
gether and  figure  on  the  cost  of  production  and  give  our  men  some 
information.  As  a  matter  of  fact,  the  average  farmer  of  the  States 
of  Maryland  and  A^irginia  does  not  know  what  it  is  costing  him  to 
produce  anything,  Avhether  milk  or  strawberries  or  Avheat  or  any- 
thing else.  They  lun^e  just  simply  been  in  the  habit  of  farming  all 
their  lives,  and  until  recentlv  thev  could  not  do  much  else,  and  thev 
have  just  gone  on  and  taken  what  they  could  get.  As  a  result,  to-day 
the  last  report  of  the  Secretary  of  Agriculture  tells  us  tliat  tl^e  wlieat 
crop  of  1020  is  going  to  he  3;^.S  short  of  normal.  Now.  one  ivason 
for  that  is  that  these  men  feel  that  they  are  not  making  anything, 
and  they  are  not  putting  forth  the  same  effort  that  they  did  during 
he  war.  when  the  great  cry  was  for  wheat  to  feed  our  country  and  to 
Avin  the  war.  They  were  willing  then  to  work  IS  hours  a  day,  or  a 
day  and  a  half  in  24  hours,  from  a  patriotic  point  of  view.  But 
now  they  are  becoming  discouraged.  They  see  that  the  man  who  ordi- 
narily worked  on  their  farm  as  a  laborer  is  getting  out  and  getting 
anywhere  from  $o  to  $S  a  day  when  he  has  hardly  intelligence 
enough  to  use  a  saAv  and  hatchet,  and  they  are  working  on  the  farm 
and  not  making  anything.  So  that  the  tendency  shows  what  is  going 
to  happen  unless  something  is  done  to  relieve  the  farm  and  keep  up 
production. 

The  Chair:max.  I  want  to  ask  you  about  the  cost  of  production 
and  the  cost  of  distribution  of  milk.   You  know  I  suppose  about 
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what  it  costs  the  m^bers  of  your  aasodation  to  produce  milk.  Tell 
us  how  much. 

Mr.  Bkbbt.  Why  for  last  winter  we  had  our  members  meet  and 
figure  on  the  co&t  of  milk  production.  There  were  some,  I  sdiould 
say,  some  12  or  15  of  us  that  did  that  figuring,  and  those  priced 
ranged,  as  I  recall,  all  the  way  from  44  to  48  c^ts  a  gallon. 

Mr.  Ltmak.  Did  that  figure  in  the  going  prices  for  the  products 
that  you  get  in  the  towns? 

Mr.  Bkbet.  Market  prices  as  they  were  then  quoted  to  us.  Then 
we  struck  an  average.  Senator,  and  added  10  per  cent  profit  to  that. 
That  gave  us  as  I  recall  46  cents  a  gallon ;  that  is,  for  3^  per  ewt 
milk. 

The  Chairman.  You  had  from  44  cents  to  48  cents? 
Mr.  Berry.  The  price  ranged  all  the  way  from  that. 

The  Chairman.  Then  the  average  was  46  cents  a  gallon- 
Mr.  Berry.  As  I  recall  our  average  price,  plus  10  per  cent  profit 

came  to  about  46  cents  a  gallon. 

The  Chairman.  That  was  about  11^  cents  a  quart.    Now,  what 

did  you  get  for  it  ? 

Mr.  Berry.  In  view  of  the  great  cry  for  reducing  the  cost  of 

living  we  recommended  that  our  members  take  44  cents  a  gallon  for 

the  milk. 

The  Chairman.  That  was  a  loss  of  2  cents. 
Mr.  Berry.  Yes. 

The  Chairman.  Now,  what  did  the  consumer  have  to  pay?  Do 
you  know  that  ? 

Mr.  Berry.  The  consumer  paid  17  cents  oi'  18  cents. 

Mr.  Lyman.  AVe  paid  18  cents  all  winter.  I  think  20  part  of  the 
time  out  at  Mount  Pleasant. 

The  Chairman.  I  know  what  it  cost  myself.  I  want  to  get  it  in 
the  record. 

Mr.  Berry.  I  believe  last  winter's  price  was  18  cents. 

The  Chairman.  Then  the  distributor  pays  llj  cents. 

Mr,  Berry.  And  sold  it  for  18  cents. 

Mr.  Lyman.  The  distributor  paid  11  cents. 

The  Chairman.  He  pays  11^  cents.   You  sold  it  at  46  cents? 

Mr,  Berry.  No,  sir:  we  sold  it  at  44  cents.  We  recommended 
that  loss  in  order  to  help  meet  the  cry  against  the  high  cost  of  living. 
We  sold  it  for  11  cents  and  they  got  48  cents. 

The  Chairman.  Has  your  association  ever  taken  up  the  question 
of  the  distribution  of  nulk  ^  Do  you  think  that  you  can  distribute 
it? 

Mr.  Berry.  We  feel  confident  that  we  can.  We  have  discussed 
that  question  of  forming  a  cooperative  association  and  distributing 
our  milk.  Plans  were  talked  over  seriously  and  at  great  length  try- 
ing to  get  municipal  plants  to  distribute  the  milk. 

The  Chaibmak.  I  wish  you  had  taken  that  up  with  me.  I  had 
that  in  my  mind  for  several  years. 

Mr.  Berry.  We  could  not  get  anything  done  on  that,  and  we 
talked  about  forming  ourselves  into  a  cooperative  company  and  dis- 
tributing the  milk,  but  Mr.  J.  J.  Darlington,  of  Herndon,  a  very 
prcnninent  lawyer  here,  tells  us  that  we  would  be  violating  the  law 
if  we  did  that. 
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Senator  \A'.u>s}i.  That  you  would  he  violating  the  law? 

Mr.  Beruy.  Yes;  if  Ave  undertook  to  distrihute  and  to  market  what 
our  members  produced,  that  would  he  formin*i:  a  monopoly  so  far 
as  the  milk  produced  for  this  market  was  concerned,  so  we  had  to 
give  up  that  idea. 

The  Chaikman.  Do  you  think  that  this  law  as  it  is  before  you 
would  tjrive  you  the  ri<rht? 

Mr.  Berry.  We  would  like  to  have  it. 
.  Senator  Walsh.  You  would  try  to  organize  a  distributintr  ajjency  '^ 

Mr.  Berry.  That  is  what  Ave  hope  to  do.  I  am  talking  as  an  indi- 
vidual.   We  have  discussed  this  matter  in  our  committee. 

Senator  Walsh.  Was  Mr.  Darlington  employed  by  you  to  give 
you  coimsel  about  that  i^ 

Mr.  Bekky.  Xo,  sir.  One  of  om*  members  talked  to  Mr.  Dar- 
lington. 

Senator  Walsh.  Did  you  ever  talk  with  any  lawyer  on  the  sub- 
ject? 

Mr.  Berry.  No,  sir. 

The  Chairmajj.  I  suppose  you  must  have  taken  council  with  Mr, 

Darlinoton. 

Mr.  Berry.  One  of  our  members  talked  to  Mr,  Darlington  and  we 

had  him  present  at  a  meeting. 

The  Chairman.  Had  Mr.  Darlington? 

Mr.  Berry.  Had  this  member;  and  he  told  us  what  Mr.  Darling- 
ton told  him.  He  discouraged  the  idea.  He  got  up  and  made  a 
speech  and  tried  to  discourage  the  idea  of  cooperative  handling  of 
milk. 

Senator  ^A'alsh.  That  is  to  say  this  man  told  you  that  Darlington 
had  told  him  thus  and  so? 

Mr.  Berry.  Yes,  sir.  We  have  never  as  yet  been  able  to  get  Mr. 
Darlington  to  join  our  association.  He  was  a  milk  producer  at 
Herndon. 

Santor  Walsh.  He  would  not  come  in? 

Mr.  Berry.  He  would  not  come  in  for  fear  of  violating  the  law. 
as  I  understood  it.  We  feel  that  we  can  sell  that  milk  to  the  con- 
sumer for  1^  money,  and  we  can  pay  our  producers  more  mcmey 
if  vou  should  cut  out  the  middlemen. 

The  Chair:man.  I  should  think  you  could.  Now,  there  is  a  great 
loss  in  the  distribution  of  milk  in  this  city,  and  I  suppose  that  k 

true  in  every  city. 

Mr.  Berry.  We  get  11  cents  for  producing  it,  furnishing  all  the 
capital  invested — the  farm,  the  cows,  feed,  and  the  labor — and  the 
distributor  for  the  pasteurizing,  bottling,  and  delivering  gets  7 
cents.   There  is  a  whole  lot  of  lost  motion  in  there  somewnere. 

The  Chairman.  Did  your  association  eA-er  have  anyone  consult 
with  the  Department  of  Justice  about  whether  you  violAting 
the  Sherman  antitrust  law,  your  association? 

Mr.  Berrt.  I  do  not  recall  that  we  ever  did. 

The  CHAiBMAisf.  Do  yoti  remember  a  meeting  of  your  association — 
it  might  have  been  ol  ycMir  conunitlee,  I  think  of  your  association— 
where  tiii^  had  been  a  committee  appointed  at  some  prior  meeting 
to  meet  and  report,  in  which  iimy  went  into  an  exhaustive  investi- 
gation of  the  production  and  the  cost  of  milk,  uid  re^rted  that 
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you  were  not  getting  the  cost  out  of  it  and  recommended  in  that 
report  that  the  farmers  who  were  producing  milk  should  gradually 
get  into  other  lines  of  agriculture  that  wouM  pay  them  better? 
Mr.  Berhy.  No,  sir. 

TbB  Chairmak.  Is  th^  another  milk  a^tociation  over  in  Mary- 
land? 

Mr.  Bbrbt.  Yes,  sir ;  the  Maryland  State  Dairymen's  Association  is 
a  ^)arate  association. 

The  CftAmMAK.  Is  there  an  association  in  the  vicinity  of  Washing- 
ton that  is  supplying  Washii^ton  with  milk? 

Mr.  Bkrht.  They  all  belcmg  to  this  association— the  Maryland  and 
Virginia  Milk  Producers'  A^ociation.  The  members  of  the  Mary- 
land State  Dairymen's  Association  market  pretty  nearly  all  of  their 
milk  in  Baltimore  City. 

The  Chairman.  I  had  refer^ice  to  the  association  of  nulk  pro- 
ducers who  sell  their  product  in  the  city  here. 

Mr.  BKKin .  I  do  not  recall  that  our  association  has  ever  recom- 
mended that. 

The  Chairman.  I  do  not  mean  your  assoc'iati(m.  but  this  committee 
that  had  been  appointed  by  the  association  to  investigate  the  cost  of 
production  in  the  vicinity  of  Washinjrton  made  a  report  to  the  asso- 
ciation in  which  they  stated  that  they  were  selling  at  a  loss,  and  rec(mi- 
mended  to  the  farmers  and  members  of  the  association  that  they  could 
make  more  money  if  they  employed  their  energies  in  other  agricul- 
tural directions  than  tlic  ;)ro(luction  of  milk. 

Mr.  Bekky.  There  may  have  been  such  a  report  made  simie  four  or 
ftve  years  ago. 

The  Chaikmax.  Xo:  the  one  T  had  reference  to  was  made  not  very 
long  ago,  and  the  Department  of  Justice  was  contemplating  having 
this  committee  arrested. 

Mr.  Berry.  Xo,  sir:  I  do  not  know  anything  about  that.  Our  com- 
mittee had  a  number  of  times  come  ti)  the  conclusion  that  something 
like  one-half  of  our  members  are  making  milk  at  a  loss,  l)ut  we  never 
ha  AC  recommended  that  they  go  into  some  other  business,  so  far  us  1 
know. 

The  Ch.hkmax.  I  was  told  by  a  producer  of  milk  whose  i)nnlnct 
was  sold  in  the  city  of  Washington  that  he  was  a  member  of  such  a 
committee  over  in  Maryland,  about  '20  miles  out.  and  that  they  made 
an  investigation,  they  made  a  report,  and  made  that  kind  of  a  recom- 
mendati(m,  and  the  other  members  of  the  committee  were  frightened, 
afraid  they  were  going  to  be  arrested,  and  that  he  Avcnt  doAvn  to  the 
Department  of  Justice  and  told  them  what  he  had  done,  and  said, 
"  If  you  want  to  arrest  anybody,  take  me,  and  we  will  see  whether 
this  is  a  violation  of  the  law'^:  but  that  the  other  mem!)ers  were 
frightened,  and  there  was  some  concern  for  fear  they  might  be  ar- 
rested, even  though  they  felt  they  had  not  done  anything  that  they 
thought  was  illegal. 

Mr.  Berry.  I  do  not  recall  anything  of  the  kind.  Xow,  recently 
the  State  of  Maryland  has  made  a  milk  survey,  figuring  on  the  cost 
of  milk  production,  and,  according  to  their  survey,  we  are  all  selling 
milk  way  below  the  cost  of  production.  They  sent  men  out  (m  the 
farms  and  kept  them  right  there  to  keep  track  of  all  feed,  labor^  and 
everything  that  went  into  the  cost  of  that  milk. 
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The  Cif  AiKMAx.  Mr.  Berry,  I  would  like  to  ask  you  as  a  practical 
man,  if  these  700  or  800  farmers  are  producing  mifc  at  a  loss,  is  the 
natural  result  going  to  be,  whether  you  have  an  association  or  not, 
that  they  are  going  to  get  out  of  business? 

Mr.  Berrt.  Most  assuredly.  The  only  thing  that  is  holding  them 
in  is  the  desire  to  keep  live  stock  on  the  farm,  and  those  men  who 
are  doing  that  keep,  as  a  rule,  a  poor  grade  of  cows,  and  just  as  long 
as  cows  of  poor  grade  are  kept  on  dairy  farms,  the  cost  of  milk  is 
going  to  be  higher  than  if  they  kept  high-class  stock,  because  every- 
body knows  that  you  can  produce  milk  more  economically  with  a 
good  cow  than  a  poor  cow.  Just  as  long  as  we  have  to  take  a  price 
that  is  below  the  cost  of  production,  or  just  a  little  bit  above  the  cost 
of  production,  it  is  going  to  have  a  tendency  to  discourage  pro- 
duction. 

Mr.  Lyman.  Here  is  a  clipping  from  the  Washington  Times. 
The  Chairman.  This  is  a  dispatch  from  Indianapolis  and  reads 
as  follows  [reading] : 

Indianapolis.  Tnd.,  Matf  26. 
Declarin.c:  that  certnin  sections  or*  t  !;e  Lever  Act  are  class  legislation,  in 
that  they  permit  farmers  and  food  dealers  to  hoard  food  and  cliarge  excessive 
prieeis  while  denying  the  same  privilege  as  regards  coal  to  ininerB  and  operators. 
Judge  A.  B.  Anderson,  in  United  States  district  court  here  to-day,  sustidned  the 
motion  to  quasli  the  in<]i('tnients  recently  returned  asrainst  125  coal  operators 
and  nuners  on  13  of  tlie  18  counts,  and  overruled  the  motion  on  the  other  5. 

TWO  SECTIONS  HELD  VOID. 

Judge  Anderson,  in  delivering  his  opinion,  declared  that  amended  section  4 
of  the  Lever  Act  is  void  and  that  the  orifjinal  section  4  is  insufficient.  He  also 
declared  that  se<'tion  26  of  the  Lever  Act  is  void. 

Mr.  Lyman.  If  that  decision  had  been  made  prior  to  the  action  that 
you  refer  to  taken  by  some  association  of  milk  i^roducers,  it  would 
not  have  even  been  a  violation  of  the  law  under  the  Lever  Act. 

The  Chairman.  From  the  statement  made  to  me,  he  did  not  think 
that  he  had  violated  any  law.  The  man  who  did  it  did  not  think  that 
he  done  so,  but  the  point  in  it  was  that  they  were  frightened,  and  even 
if  they  were  confident  that  they  had  not  violated  the  law ;  they  did 
not  like  the  idea  of  being  arrested  and  tried  even  though  they  knew 
they  were  going:  to  be  acquitted. 

Mr.  Lyman.  What  will  be  the  eSect  of  that  decision  now  on  the 
farm  associations  throughout  the  country? 

The«CHAiBMAK.  I  do  not  know. 

Mr.  Ltmak.  That  deci^on  of  Judge  Anderson's. 

Senator  Walsh.  I  do  not  see  how  it  affects  this  situation  at  all. 
The  law  is  held  unconstitutional,  so  it  is  not  in  effect  as  to  farmers 
at  all. 

The  Chairman.  I  would  like  to  have  a  copy  of  the  law  before  me 
before  expressing  an  opinion. 

Mr.  Ltman.  ]S  that  overthrowing  any  law? 
Senator  Walsh.  Yes. 

Mr.  Lyman.  I  think  it  referred  to  one  of  our  sections? 

Senator  Walsh.  That  is  the  hoarding  section. 

The  Chairman.  We  amended  one  of  them,  you  know,  since  the 
armistice.  I  suppose  that  is  what  it  refers  to.  I  suppose  that  is 
section  J:,  but  I  would  not  know  unless  I  had  the  law  before  nie.  ' 
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Mr.  S.  F.  BowBs,  of  the  Farmera*  Union.  May  I  ask  Mir.  Berry  a 
question? 
Hie  Chaibman.  Certainly. 

Mr.  Bower.  Mr.  Berry,  you  stated  before  you  had  an  association 
you  had  two  prices  lor  milk,  we  a  winter  price  and  one  a  sunmier 
price. 

Hie  Chatbmatt.  You  have  tfaat  yet? 
Mr.  Bebrt.  Yes,  wt, 

Mr.  BowBR.  Who  fixed  tiiat  price?  How  was  that  price  arrived 
at  before  your  association  was  formed? 

Mr.  BsRRT.  The  dealers  fixed  it  We  had  to  take  what  they 
offered. 

Mr.  Bower.  They  offered  you  contracts  at  a  fixed  price  ? 
Mr.  Bebrt.  No;  they  just  told  us  what  they  would  pay  us. 
Mr.  BowBB.  Did  you  find  that  the  various  dealers  offered  you  the 
same  price? 

Mr.  Gebbt.  Generally  so,  except  when  one  wanted  to  get  milk 
away  from  the  other,  and  he  would  pay  more  until  he  got  the  milk, 
and  then  cut  down  again. 

Mr.  Bower.  There  was  some  method  by  which  the  dealers  arrived 
at  a  price  that  you  should  get  for  your  summer  milk  and  a  price  for 
your  winter  milk. 

Mr.  Berry.  I  should  say  so. 

Mr.  Bower.  It  is  your  idea  that  the  producer  of  milk  ought  to 
have  something  to  say  about  the  price  he  gets  for  it  and  not  the  dis- 
tributor ? 

Mr.  Berry.  Most  assuredly. 

The  Chairman.  I  think  that  is  all. 

Thereupon  at  5  o'clock  p.  m.  the  subcommittee  adjourned,  subject 
to  the  call  of  the  chairman. 
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